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At First, I Was Skeptical ThatA Bank 
Could Get Such Performance Out Of My Money’ 


Conventional wisdom has it that bank investment managers play it safe rather than smart. Nonsense! 
As Florida’s oldest and largest trust and investment manager, SunBank has a national reputation 
for both the wisdom and the soundness of our investment strategies. More specifically, we have consistently 
outperformed the S&P 500, and we have a better ten-year return than the much vaunted Magellan Fund* 
Our specialists in fixed income investments have an equally impressive record. So, if your portfolio 
isn't doing what you think it could, talk to us. We have a way of turning skeptics into believers. 
For information on SunBank Trust and Investment Management services call 1-800-432-4760, ext. 4546. 


Member FDIC. ©1992 SunBanks, Inc. A SunTrust Bank. “Peace of Mind Banking” is a registered service mark belonging exclusively to SunTrust Banks, Inc. 
*Investment comparisons are for the SunTrust Corporate Equity Fund for the ten year period ending 6/30/92. 
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HOW TO COPE WITH THE YEARLY 
DELUGE OF NEW STATUTES, 
CASE LAW, RULES & REGULATIONS. 


Before you get inundated, there’s help 
under our roof. 

As the state’s leading title insurance 
company and the only one created by attor- 
neys for attorneys, The Fund has always 
kept its member agents on top of real 
property issues. 

Our Legal staff fields over 40,000 calls 
a year, answering questions and providing 
information on the latest issues in Florida real 
estate law, regulation, and legislative activity. 

Regularly scheduled seminars held at 
locations around the state keep you up-to- 
date and earn you CLE credits. Fund 
members also receive Fund Title Notes, The 
Fund Concept, and a number of other 
authoritative publications. 

Don’t drown in the flood of new 


rules and regulations. Return the coupon and 
find out how The Fund can lead you to 
higher ground. 


Please send me information about The Fund’s 
| educational opportunities. I am interested in: 
O)Seminars (Publications 
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Address 
City. State Zip 

| Telephone ( ) 
Are youaFundMember? 

| Mail to: Attorneys’ Title Insurance Fund, Inc., 
Marketing Services, 6220 Hazeltine National Drive, 
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P.O. Box 628600, Orlando, FL 42862-8600  FBJ2393 


And you will too. 


Incorporating a new company is routine to you...It’s a very special day to your 


clients. Empire makes sure you get the professional look for that special day that 
impresses... 


Each Corporate Kit complies with the new corporation act and features: 


© Checklist ¢ Instructions © Work Sheets ® 8 Tab Dividers ® Stock Transfer Ledger ® 25% Rag Minutes ® 21 Certificates © Padded 
Binder ® Slip Box ® Written Statements to Organize in Lieu of Minutes ¢ Typewriter Spaced ¢ Buy-Sell Agreements ¢ Indepen- 
dent Contractor Agreement ¢ Employment Agreement ® Stock Subscription Agreement ¢ Indemnification of Officers and 
Directors Plan ¢ Death Benefit Plan ¢ IRC Election 248 Plan ¢ ‘‘S’’ Corporation formerly Sub ‘‘S’’ Plan © Medical Plan © Voting 
Trust Plan © Shareholders Minutes ¢ Directors Minutes ¢ Annual Shareholders Minutes ¢ Power of Attorney Form ¢ Special 
Power of Attorney Form ¢ Shareholders Notice of Waiver ® Directors Notice of Waiver © Officers Notice of Waiver 
¢ Shareholder Proxy ® Application for Sales and Use Tax ® Application for Employer ID Number ¢ Pre-printed Envelopes for 
Both Applications ¢ Election by Small Business Corporation (Form 2553) ¢ State Unemployment Status Application. 
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The Political Landscape 


With the passing of the presidential 
election, I thought that I had seen the 
last of myopic pablum from both ends 
of the political spectrum. Unfortunately, 
J. Clinton Scott’s diatribe to the editor 
in the December issue illustrates the 
continuing knee-jerk analysis which 
dominates today’s political landscape. 
Most glaringly, he implies that tort 
defendants are still governed by the 
doctrine of joint and several liability, 
when, in fact, F.S. §768.81 has limited 
the application of that doctrine. 

It is disappointing enough that our 
profession has become politicized; it is 
doubly so when a fellow member at the 
bar, other than Dan Quayle, engages 
in misleading rhetoric to make a point. 


PETER M. CARDILLO 
Tampa 


Validity of Blood 
Alcohol Concentration 


There is a nagging constitutional 
question, which periodically keeps rear- 
ing its ugly head, in every state in our 
nation. This question concerns the con- 
stitutional validity, of the per se law, 
that a blood alcohol concentration 
(BAC) reading of .10 percent or .08 
percent in some states is prima facie 
evidence that a person is physically 
intoxicated and, therefore, should, un- 
der no circumstances, attempt to oper- 
ate a motor vehicle. 

The standard reply to this question, 
given by the courts in all the states, is 
that it is within the individual state’s 
police powers to enact such per se laws 
in order to keep drunk drivers off the 
roads. 

To such an answer, let me say that 
I applaud all the states’ efforts to 
safeguard our roads against drunk driv- 
ers, but it is my firm belief that if 
individual states enact such per se 
laws, these states are also obligated to 
see that enough educational material 
is on hand to educate the public, as to 
when people are near the threshold of 
being legally intoxicated, so as to help 
ensure that unsuspecting motorists are 
not arbitrarily entrapped in these “per 
se” laws. 
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Knowing “when to say when,” or 
knowing when one has had enough to 
drink, is a mystery which must be 
unveiled; otherwise, unsuspected mo- 
torists, who never had any problems 
with the law before, will continue to 
be arrested in record numbers. 

If it is within the police powers of 
states to enact per se laws dealing with 
DUI legislation, it must also be pointed 
out that it is within the police powers 
of states, through their own state liq- 
uor authorities, to mandate that every 
establishment which either sells or 
dispenses alcoholic beverages be re- 
quired to openly display suitably sized 
alcohol/weight charts. By openly dis- 
playing suitably sized alcohol/weight 
charts, those who choose to drink alco- 
holic beverages and drive can make 
educated decisions, by referring to these 
charts, as to when it is no longer 
legally permissible to operate a motor 
vehicle. 

Our nation has become so immersed 
within its fervor to eradicate drunken 
driving that it fails to see the shortcom- 
ings caused by its righteous indigna- 
tion. Countless thousands are being 
entrapped by our DUI laws due to the 
simple fact that people have no idea of 
when they have had too much to drink. 
Not only has this ignorance entrapped 
usually law-abiding citizens, but this 
ignorance has placed other motorists 
and pedestrians in danger of being 
either injured or killed by people who 
have no clue that they should not be 
behind the controls of a motor vehicle. 

If on one hand we allow businesses 
to spend billions of dollars on advertis- 
ing to promote alcoholic beverages, our 
government should at least see that 
funds are allocated to educate the pub- 
lic concerning the pitfalls associated 
with consuming alcohol and operating 
a motor vehicle. 

Let not society’s anger and rage 
cloud its judgment, whereby it fails to 
realize that prevention brought about 
through education is the best tool to 
combat the dangers associated with 
drinking and driving. By having alcohol/ 
weight charts displayed in all estab- 
lishments which sell alcoholic bever- 
ages, we will be ensuring a better- 
educated public, which will be more 


The only system checks and balan 
that works well 


guaranteed! 


The system of checks and balances set forth by the 
U.S. Constitution has been the cornerstone of effective 
government for over two centuries. Your law firm's 
system of checks must perform equally well to maintain 
balanced operations. No matter what your checkwriting 
needs may be, a Wilmer one-write pegboard system 
means performance...plus! In fact, our systems are so 
incredibly accurate, each is guaranteed compatible with 
the one-write pegboard system you might be using now. 
And if you're not completely satisfied, simply return any 
unused checks for a full refund--no questions asked. For 
more efficient bookkeeping, you can count on Wilmer's @SAFEGUARD®* @NBS © Deluxe 
one-write checkwriting systems. Guaranteed! McBee ©Post-Rite 

*Safeguard® is a registered trademark of Safeguard Business Systems, Inc. 


We carry 

the most complete 

line of replacement checks 

and forms that are designed to be 
compatible with these popular one-write systems: 


AVAILABLE LOCALLY FROM THESE SUPPLIERS... 
wilmer service line 


ackstone Legal Supplies . P F timate Associates Inc. Ideal Business Forms Inc. 
800-940-2110 813-931-3131 

ee Supply 407-842-8399 7 FORMS YOU CAN COUNT ON! 
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Wells Legal Supply Inc. 
904-399-1510 
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Oath of Admission 
to The Florida Bar 


The general principles which 
should ever control the lawyer in the 
practice of the legal profession are 
clearly set forth in the following oath 
of admission to the Bar, which the 
lawyer is sworn on admission to obey 
and for the willful violation to which 
disbarment may be had. 


“| do solemnly swear: 


“LT will support the Constitution of 
the United States and the Constitu- 
tion of the State of Florida. 


“| will maintain the respect due 
to courts of justice and judicial offi- 
cers; 


“| will not counsel or maintain any 
suit or proceedings which shall ap- 
pear to me to be unjust, nor any 
defense except such as | believe to 
be honestly debatable under the 
law of the land; 


“| will employ for the purpose of 
maintaining the causes confided to 
me such means only as are consis- 
tent with truth and honor, and will 
never seek to mislead the judge or 
jury by any artifice or false statement 
of fact or law; 


“| will maintain the confidence 
and preserve inviolate the secrets 
of my clients, and will accept no 
compensation in connection with 
their business except from them or 
with their knowledge and approval; 


“| will abstain from all offensive 
personality and advance no fact 
prejudicial to the honor or reputa- 
tion of a party or witness, unless 
required by the justice of the cause 
with which | am charged; 


“| will never reject, from any consid- 
eration personal to myself, the cause 
of the defenseless or oppressed, or 
delay anyone’s cause for lucre or 
malice. So help me God.” 


sagacious as to when a person should 
not attempt to operate a motor vehicle. 


MICHAEL S. FITZGERALD 
Melbourne 


Responds to “Free 
Exercise of Religion” 


The article “Free Exercise of Relig- 
ion, a Right Not a Luxury,” by J. Brent 
Walker, in the December issue of the 
Journal described very well the relig- 
ious freedom problems resulting from 
the U.S. Supreme Court decision in 
Employment Division v. Smith. It also 
describes the proposed Religious Free- 
dom Restoration Act, which was drafted 
by and is supported by a large and 
impressive coalition, of which Mr. 
Walker is a member. However, the 
article goes on to impugn the attempts 
of the U.S. Catholic Conference and 
other groups to amend and improve the 
RFRA, and to eliminate some improvi- 
dent consequences of the broad lan- 
guage included in the act. This offends 
the pride of authorship and, in certain 
cases, interferes with the hidden agen- 
das of some of the members of the 
coalition; but the specific points raised 
deserve attention, especially in consid- 
ering this completely new statutory 
form of relief on such an important 
issue. 

The three amendments urged by the 
U.S. Catholic Conference are: 

First is a provision to exclude from 
the rights under the act standing to 
challenge another taxpayer’s exemp- 
tion. That is the present law, Mr. 
Walker admits, and yet he and the 
entire coalition object to spelling that 
provision out in the act. Why the 
objection, if that in fact is the intention 
of all the members of the coalition? 
Some members of the coalition have 
challenged the 501c3 exemption of the 
U.S. Catholic Conference, urge this 
new statutory relief, and object to the 
amendment. 

Second is an amendment in the ex- 
clusion from the rights under the act 
of standing to challenge the expendi- 
ture of tax dollars for religious pur- 
poses under the establishment clause. 
Mr. Walker admits that individuals 
have no such standing under the pre- 
sent law, yet objects to including that 
provision in the act. Here again, vari- 
ous members of his coalition have chal- 
lenged such expenditures in the past. 
If there is no standing now and no 
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intention to provide standing, as Mr. 
Walker says, then what possible rea- 
son is there to object to saying so in the 
act? 

Before Roe v. Wade, lawsuits were 
brought to assert a right to abortion 
under the free exercise clause. This act 
says nothing about abortion but gives 
individuals the right to sue under the 
free exercise clause. Assuming that 
this is a benign act which only “re- 
stores” rights that existed before the 
Smith case, there should be no objec- 
tion to excluding abortion from its 
provision. Scholars and lawyers can 
debate that issue but if we assume 
that all that is being done here is to 
restore statutorily the law as it existed 
constitutionally before the Smith case, 
then there should be no objection to 
that. 

The fact of the matter is that this 
coalition, which excluded the U.S.C.C. 
from its membership when it was draft- 
ing the bill, has a broadbase of mem- 
bers, all of whom have different 
agendas, and some of whom are 
undoubtedly interested in asserting the 
claims that the U.S.C.C. has objected 
to. If the real aim of this bill is to go 
much farther than what it ostensibly 
claims, then that should be put out in 
the open so that people would know 
what they are for or against. If, in fact, 
it is what Mr. Walker claims, then each 
one of these three amendments should 
be agreed to by the coalition. 

Of equal importance, the Smith deci- 
sion was handed down in a criminal 
case in a five to four decision. There 
have been no U.S. Supreme Court 
decisions on the issue since that time. 
Different circuit courts have disagreed 
over the application of the Smith deci- 
sion, including the question of whether 
it is limited to criminal matters. If this 
congressional act becomes law, it is 
extremely unlikely that the Supreme 
Court will revisit the Smith decision. 
This is because the courts routinely 
avoid deciding constitutional issues if 
they can dispose of a case under a 
statute or procedural rule. A well- 
drafted statutory solution to the Smith 
problem is needed, but RFRA is not 
well drafted at the present time and 
needs to be carefully redrawn. 


THomaAS A. HorKAN, JR. 
Executive Director 
Florida Catholic Conference 
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How to select an offshore private bank 


If you’re considering an offshore international private bank for an important client, there 
are certain vital questions you should ask before making your recommendation. Does the 
bank have worldwide expertise, both offshore and onshore? Is it represented in the key 
offshore jurisdictions so that it can offer unbiased advice on the most advantageous 
locations to meet your client’s financial needs? Can it provide a comprehensive range of 
services for the protection, enhancement and management of your client’s assets? Is it 
able to provide investment services and multi-currency banking requirements? Can it 
arrange for company formations, management and accounting services from key offshore 
jurisdictions? Can it provide both expertise and longevity as an offshore trustee? For the 
bank that can answer a very positive ‘yes’ to all these questions, contact Coutts & Co 
International Private Banking on one of the following numbers: 


Bahamas: telephone 809 326 0404, facsimile 809 326 6709 
Cayman: telephone 809 94 74777, facsimile 809 94 74799 


Coutts & Co International Private Banking: London - Zurich - New York - Bahamas - Cayman - Chiasso - Geneva - Guernsey 
Hong Kong - Isle of Man - Jersey - Lausanne - Miami - Montevideo - Singapore - Tokyo 
A member of the National Westminster Bank group 
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hroughout most of 1992, our 
nation’s attention was riv- 

eted to politics and the 

elections process, not only 
on a national level, but also on various 
local levels. Everywhere a plethora of 
voices sought to gain attention or rec- 
ognition for various groups and issues. 
And now with a new administration 
in Washington, D.C.—which includes 
the executive branch and the overall 
makeup of Congress—today’s buzzword 
is “diversity.” President Clinton’s ap- 
pointments to Cabinet positions reflect 
the diversity that is America— 
including African-Americans, Hispan- 
ics, women, the young, the old, and 
persons with disabilities. 

Our Congress, more than ever, accu- 
rately reflects the age and diversity of 
the electorate. For instance, of the 110 
newcomers in the House (435 mem- 
bers) and 13 new members of the 
Senate (100 members), 50 percent will 
be under age 45, compared to 20 per- 
cent of the incumbents. Some 25 
percent of the new members are of 
racial or ethnic minorities, compared 
to 10 percent of the incumbents. Like- 
wise, women have made dramatic 
gains, with about 22 percent of the 
newcomers being women as opposed 
to 8 percent of the incumbents. 

During the most recent national elec- 
tions, Americans have expressed their 
desire for change. And an interesting 
observation is that the changes came 
about not through stringently set quo- 
tas, but rather through enlightened 
actions by individuals. The appoint- 
ments and the elections were consistent 
with the popularly expressed desire for 
a government that reflects the diver- 
sity of America. The same must be true 
of the legal profession in the future. 
Our profession in Florida contains a 
beautiful blend of persons of diverse 
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Our Times Call for Diligence and 
Open Minds To Achieve Justice 
in Our Profession and Bar Leadership 


by Alan T. Dimond 


ethnic and racial backgrounds, relig- 
ious beliefs, and political persuasions. 
Our Bar leaders and governance should 
reflect that diversity, and I believe it 
will. 

Your Bar president makes numerous 
appointments. He or she appoints vir- 
tually every member of each of the 12 
standing board committees and of the 
various special committees. In addi- 
tion, the Bar president makes some 
1,840 appointments to 56 standing com- 
mittees, and those appointments 
include members as well as leadership. 

In addition, the Board of Governors 
makes appointments to the governing 
boards of various not-for-profit groups, 
and makes or recommends appoint- 
ments to various commissions, 
including but not limited to all 26 
judicial nominating commissions, the 
Florida Board of Bar Examiners, the 
11th Circuit Judicial Conference, the 
Supreme Court’s Committee on Stan- 
dards of Conduct Governing Judges, 


the Supreme Court’s Judicial Council 
of Florida, the Judicial Qualifications 
Commission, the Sentencing Guidelines 
Commission, The Florida Bar Founda- 
tion, the ABA House of Delegates, and 
Florida Legal Services, Inc.—an im- 
pressive list which does not include 
many other important legal-related en- 
tities. 

If we in the legal profession are to 
be true to our ideals (rooted in the 
democratic principles of the Constitu- 
tion), then the appointments made by 
Bar leaders to various committees, com- 
missions, boards, and agencies must, 
as fairly as possible, reflect the diver- 
sity of the Bar. 

As a practical matter, given the 
overall number of appointments and 
diverse areas of interest, matching a 
pre-set quota for each group would be 
difficult, if not impossible. But there 
are some things the Bar could be doing 
or doing better to meet our just goals 
of fair representation. 

Bar leaders must work hard to iden- 
tify specific areas of under-representa- 
tion and keep an open mind regarding 
candidates and appointments, placing 
these laudable and just goals of the 
Bar over self-interest and relatively 
petty politics. On the other hand, mem- 
bers of under-represented groups 
should step forward aggressively and 
become involved. Volunteer! The more 
good people participate in Bar activi- 
ties, the greater the diversity, and the 
better the Bar. 

Every member of the Bar should have 
an equal opportunity to become part of 
the leadership infrastructure of the 
legal profession. If every plant is to 
have the opportunity to blossom and 
bear fruit, then the soil must not be 
salted with injustice and discrimina- 
tion. Over the past years, the soil has 
been tilled within the Bar. After stud- 
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Murder Mercy 
Euthanasia 


ae Stanley M. Rosenblatt 


Author of Trial Lawyer and Malpractice and Other Malfeasances 
Former host of two highly acclaimed PBS Programs— 
Within the Law and Israeli Diary 


“Among the plethora of euthanasia trials in recent American 
history, that of Dr. Rosier is the most fascinating and significant. 
This book is a brilliant and accurate analysis of a murky area of 


the law. A story which had to be told!” 


— Derek Humphry, founder of the Hemlock Society and 
author of Final Exit 


“Murder of Mercy reveals a full cast of complex characters and 
is replete with liars, cheats, racists, and callous hatred. Stanley 
Rosenblatt—who defended Dr. Peter Rosier against first 
degree murder charges—performs a convincing act of daring 
legal bravado developing strategy literally on his feet. . . .” 
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ies of the legal profession have shown 
that bias against women and minori- 
ties exists, The Florida Bar has sought 
to eradicate the last vestiges of such 
bias. 

Education, information, and sensi- 
tivity enhancement efforts have been 
made by The Florida Bar over the past 
year. A rule proposed by the Board of 
Governors and presented to the Su- 
preme Court of Florida will allow our 
members to be sanctioned if they dis- 
criminate on the job. 

The Board of Governors is discussing 
a formal policy to “ensure that all 
members have equal opportunities to 
be appointed to committee member- 
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ship, committee leadership, and other 
positions.” The goal of such a policy is 
not diversity for diversity’s sake, but 
rather for the sake of justice and an 
even better profession. 

Aconscientious effort has been made 
to identify qualified persons and at- 
tract interested applicants for all 
appointive and elective positions. The 
Bar advertises all vacancies in the Bar 
News. But while substantial progress 
has been made, it is not enough. We 
must also look at institutional barriers 
that may preclude some groups or 
individuals from competing with equal 
opportunity. For instance, minority and 
under-represented viewpoints in deci- 
sionmaking have become increasingly 
important to the legal profession, as it 
has in American society in general. 
But how can any minority member be 
elected if the majority of electors, con- 
sciously or subconsciously, thinks and 
acts as if they were part of a dominant 
clique? One answer might be to supple- 
ment the election process with 
appointed positions to achieve fairness 
in representation, and an equitable 
and healthy diversity of views. 

An issue that continues to ripen is 
the concept of single-member voting 
districts for judges. The goal is laud- 
able—to increase the likelihood that 
minority members would be elected 
judges. By creating voting districts 
that are racially homogeneous, then 
popular opinion as expressed through 
the ballot would favor a member of the 
group as their judge. No goal is better; 
no method could be worse for the 
judiciary. In the legislative process, 
representatives of various constituen- 
cies make decisions as a group through 
consensus. However, in the judicial 
system, a single judge has extraordi- 
nary decision-making power. The 
presumption is that in all courts, the 
same decisions would be made based 
on the facts and the law. The presump- 
tion of the single-member judicial 
district is that decisions would be made 
in allegiance to the special interest or 
consideration of the constituents. 
Should similar judicial districts be 
made up for the same reasons based 
on gender, religion, or sexual orienta- 
tion? Of course not. Either would be 
destructive of the highest ideals of 
judicial independence and equal justice 
under the law. However, an appointive 
system that makes the legitimate aspi- 
rations of all groups integral to the 


10 THE FLORIDA BAR JOURNAL/MARCH 1993 


selection process can be assured 
through the enlightened advocacy of 
the legal profession. 

Some groups have had to struggle for 
centuries for an equal opportunity in 
our society. In 1619, a ship delivered 
a score of Africans to Jamestown, an 
event that foreshadowed the epic strug- 
gle for freedom and equality that 
followed. And as fate would have it, the 
cross currents of the past mixed with 
those to follow. In that same year, 
another ship delivered to Jamestown 
colony some 90 “young maids to make 
wives.” The struggle to attain one’s 
personal aspirations and break through 
the historic bindings of bias continues. 

In the nearly four centuries that 
have followed, Americans have, as a 
group, become a multi-parented child, 
out of which has been fashioned a new 
breed—a breed called Americans. And 
we Americans are a people that have 
experienced a series of revolutions—a 
series of events that have widespread 
and significant impact on our lives. 
We, the people of America, have been 
through political, agricultural, indus- 
trial, social, and technological 
revolutions. And I sense now we are 
undergoing another revolution. I can’t 
define it, nor will I give it a name, but 
I sense America will come to see itself 
differently over the next decade. The 
world has changed and our role in the 
world is changing rapidly. And if we 
as a nation, undergoing this imminent 
revolution, are to survive and prosper, 
then all Americans will have to view 
each other as brothers and sisters. It 
is my belief and hope that the legal 
profession will set the tone in this 
noble endeavor. 

In the words of Langston Hughes, 
we must become aware of the America 
“that never has been yet, and yet must 
be.” As labor leader Lane Kirkland 
said, “We are both black and white, old 
and young, poor and relatively afflu- 
ent, producers and consumers. We are 
all things that are in contention today. 
We cannot rush to the barricades of 
zealotry for any faction, without meet- 
ing ourselves coming down the street.” 
That has become true of the legal 
profession today. 

More than ever today, our futures 
as lawyers and Americans are firmly 
intertwined with each other. Only 
through voluntary, enlightened, and 
good faith efforts can our future be 
bright. 0 
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EXECUTIVE DIRECTIONS 


Bench/Bar Report Deserves 


he Bench/Bar Commission 

appointed in 1990 by the 

Supreme Court of Florida 

and The Florida Bar pub- 
lished its final report January 25. The 
report calls for significant changes in 
a number of areas that may affect you 
in your practice, so I urge each of you 
to read the recommendations listed 
below and let those whose job it will 
be to try to bring about the suggested 
changes know where you stand on 
these important issues. 

Some of the recommendations will 
no doubt be controversial, such as 
adding a 90-hour practice skills re- 
quirement for new Bar admittees. 
Others are just good ideas it is difficult 
to argue with, like bringing back the 
tradition of allowing the chief justice 
to provide the legislature with an an- 
nual “state of the judiciary.” 

The report now must be imple- 
mented. Whether to accept, modify or 
reject the proposals will be up to differ- 
ent groups — the Supreme Court, the 
Bar, and, in the case of proposed 
changes to Art. V of our state constitu- 
tion, the electorate. As opinion is being 
shaped on these issues, we, as attor- 
neys, must accept much of the 
responsibility for seeing that all sides 
of the issues are brought to light and 
that the public is informed about the 
benefits the commission was seeking 
to achieve. 

To learn more about any of the 
recommendations, or to voice a con- 
cern, contact Dale DeHart or Mike 
Garcia in the planning department at 
the Bar Center, 650 Apalachee Park- 
way, Tallahassee 32399-2300. 

The recommendations, as reported 
by the commission, are: 


Recommendations 
Regarding Judges 

1) To provide a method by which the 
performance of trial judges may be 


Your Attention 


by John F. Harkness, Jr. 


measured and reviewed during their 
term of office, the Florida Rules of 
Judicial Administration should be 
amended by adding Rule 2.150, which 
will provide: 

a) Purpose. This rule sets forth 
peer review requirements for all trial 
court judges in the state judicial sys- 
tem. 

b) Peer Review Committee. The 
Chief Judge of each circuit shall ap- 
point a peer review committee 
consisting of such number of judges as 
the Chief Judge shall determine is 
necessary to carry out the purposes of 
this rule. The committee shall consist 
of two or more judges with varying 
degrees of years of service, and should, 
to the extent possible, represent the 
bench with regard to gender, race, 
ethnic background, and age. Each mem- 
ber of the committee shall be appointed 
for a two-year period, and no member 
shall serve consecutive terms. If a 
vacancy occurs in the membership of 
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the committee, the Chief Judge shall 
fill the vacancy for the remaining por- 
tion of the two-year term. If a member 
is appointed for a term of less than six 
months, such member shall be eligible 
for appointment to a consecutive term. 
The Chief Judge, at any time, may 
increase or decrease the size of the 
committee, but in no event shall the 
committee consist of less than two 
members. Additional members should 
be appointed for a two-year term. Mem- 
bers of the committee should not be 
evaluated during their term. The Chief 
Judge shall be an ex-officio member of 
the committee and may attend any 
meeting of the committee and any 
meeting with an evaluated judge. 

c) Time of Review. Each judge in 
the circuit should be evaluated no less 
than once every two years. 

d) Methods of Evaluation. The com- 
mittee may adopt whatever methods 
it deems appropriate, but should, if 
possible, use: 

1. Exit evaluations after jury or 
non-jury trials from questionnaires sub- 
mitted to lawyers, litigants and jurors. 

2. Random observations made 
by members of the committee. 

3. Opinions obtained from mem- 
bers of the court who are not members 
of the committee, and from members 
of appellate courts willing to give them. 

4. Information gathered from any 
other source considered by the commit- 
tee to have relevant information, 
including: 

(i) Judicial Assistants and Bail- 
iffs; (ii) Local Bar Association Officers 
and Directors; (iii) State Attorneys, 
Public Defenders and their staffs; (iv) 
Court Clerks and their staff; (v) Correc- 
tions Personnel; (vi) the Media; (vii) 
Civic Organizations; (viii) Academia. 

e) Report to Evaluated Judge. 
When the review is complete, the com- 
mittee shall submit its findings to the 
evaluated judge, and a member of the 
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committee shall review the findings 
with the judge. The committee may 
make interim reports during the evalu- 
ation process. 

f) Confidentiality. All records and 
findings of the committee are and shall 
be confidential. The names of persons 
(or any clearly identifying information) 
supplying information to the commit- 
tee shall not be disclosed to the 
evaluated judge. Notwithstanding the 
provisions of Canon 3B(3), Code of 
Judicial Conduct, no judge, nor any 
other person, shall reveal the contents 
or results of any evaluation. If the 
committee is deemed to be an agency 
and all deliberations, records, and find- 
ings of the committee are deemed, as 
a matter of law, not to be confidential, 
this rule shall terminate. 

2) Each Chief Judge of a circuit court 
shall implement procedures to monitor 
matters held under advisement for 
more than 60 days. Attorneys have an 
ongoing duty to report such a failure 
to rule to the judge or the Chief Judge. 
Upon learning of a matter held under 
advisement in excess of 60 days, the 
Chief Judge shall notify the judge, who 
shall thereafter rule within the time 
directed by the Chief Judge. Those 
judges failing to comply with such 
directives shall be considered to have 
neglected their duty pursuant to Rule 
2.050(g) of the Florida Rules of Judicial 
Administration. 

3) The Judicial Qualifications Com- 
mission should be bifurcated into two 
separate and distinct bodies. The in- 
itial body should be the Judicial 
Investigative Commission. It should 
be responsible for investigating and 
accusing. It should have its own staff 
and its own general counsel. The gen- 
eral counsel or the counsel’s designate 
should be assigned the task of present- 
ing evidence to the Judicial Investiga- 
tive Commission and, if probable cause 
is found, the general counsel should 
then prosecute the matter in front of 
the Judicial Tribunal. 

The Judicial Investigative Commis- 
sion should consist of seven individuals. 
The composition should include one 
judge from each level of court (district, 
circuit, county) appointed by their re- 
spective conferences, two lawyers 
appointed by The Florida Bar, and two 
non-lawyers appointed by the Gover- 
nor. 

The Judicial Tribunal should be com- 
posed of six individuals. The composi- 


tion should include one judge from 
each level of court (district, circuit, 
county) appointed by their respective 
conferences, two lawyers appointed by 
The Florida Bar, and one non-lawyer 
appointed by the Governor. The Tribu- 
nal will hear each case and, by two- 
thirds vote, present a recommendation 
to the Supreme Court. The terms of the 
individuals on both the Judicial Inves- 
tigative Commission and the Judicial 
Tribunal will be four years and will be 
staggered at the beginning. There will 
be no allowance for reappointment. 

The Supreme Court of Florida should 
adopt the rules regulating the proceed- 
ings of both the Judicial Investigative 
Commission and the Judicial Tribunal, 
as well as the filling of vacancies and 
temporary replacements. 

4) The Constitution of Florida should 
be amended to provide the Judicial 
Qualifications Commission with the 
power to recommend reprimand, re- 
moval or another form of discipline. 

5) The Constitution should be 
amended to allow the Florida Supreme 
Court, and not the Judicial Qualifica- 
tions Commission, to adopt the rules 
regulating the Judicial Qualifications 
Commission’s proceedings and the fill- 
ing of vacancies and temporary 
placements. 

6) The Judicial Qualifications Com- 
mission should amend its Rule 26 to 
provide that replacement of Commis- 
sion members who have been disquali- 
fied should be made by the appointing 
authority of the disqualified member 
and not, as now provided, by an ad hoc 
decision of the Commission, with the 
disqualified commissioner participat- 
ing in the ad hoc appointment. 

7) A pilot program should be con- 
ducted to determine whether it would 
be advisable to amend Article V of the 
Constitution of the State of Florida to 
include provisions creating state and 
district commissions on judicial per- 
formance. 

8) Trial judges should be selected 
and retained through a process of merit 
selection and retention rather than 
popular election. 

9) Operating rules of each Judicial 
Nominating Commission should be ap- 
proved by a majority of the commis- 
sioners, reduced to writing, distributed 
to commission members, and made 
available to the public. 

10) The Uniform Rules of Procedure 
for the Judicial Nominating Commis- 
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sions should be amended to prohibit 
one-on-one, or any private communica- 
tions between applicants and commis- 
sion members concerning the applica- 
tion. 

11) Members of Judicial Nominating 
Commissions should not discuss appli- 
cants with the Governor’s office while 
the Commission is considering those 
applicants. Upon certification of a list 
of nominees to the Governor, no com- 
missioner shall rank the nominees or 
otherwise disclose, publicly or privately, 
the preference of the Commission or of 
any commissioner. 

12) The Judicial Nominating Com- 
missions’ costs and expenses—not to 
include per diem, meals, or in-county 
travel expenses of commissioners— 
should be fully publicly funded. 

13) Section 43.29, Florida Statutes, 
should be amended to allow lay Judi- 
cial Nominating Commission commis- 
sioners to vote on lay appointments. 

14) There should be statewide, uni- 
form ethical standards governing 
Judicial Nominating Commissions com- 
missioners at each level of the court 
system encompassing the conduct and 
relationships of the commissioners with 
applicants, prospective applicants, 
other commissioners, and other per- 
sons in the performance of their duties 
as commissioners. These standards 
should be designed to promote and 
preserve public confidence in the integ- 
rity of the judicial selection process and 
to maintain public confidence in the 
integrity and independence of the judi- 
ciary. The Governor should be given 
the power to censure, suspend, fine, or 
remove any JNC commissioner for vio- 
lation of the statewide, uniform ethical 
standards governing JNC commission- 
ers, upon investigation and report of 
the Commission on Ethics. 

15) Appointed trial judges should not 
be required to qualify for retention or 
election for at least one year after the 
date of appointment. 

16) Judges and lawyers who witness 
unprofessional behavior by members 
of the bench and the bar shall recog- 
nize their continuing duty to attempt 
to correct such behavior. 

17) In those circuits that are divided 
administratively or geographically, the 
Chief Judge shall adhere to the Rule 
of the Judicial Administration mandat- 
ing the rotation of judges, and a judge 
shall not serve more than three con- 
secutive years in a division. 
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18) The court should utilize all means 
available, including sanctions to en- 
sure that willful discovery violations, 
the filing of frivolous and duplicitous 
motions, and other abuse be elimi- 
nated. 

19) Trial judges shall not deny hear- 
ings by electronic communications 
where electronic communications are 
expedient and readily available. This 
rule shall not abridge the right of any 
party personally to attend such hear- 
ing. 


Recommendations on the 
System and Its Administration 

20) The state government should 
develop a uniform, detailed chart of 
accounts for both costs and revenues 
for the State Courts System and court- 
related programs now paid by state or 
local governments, or generated by the 
courts. 

Resources should be provided to al- 
low the State Courts System to work 
in conjunction with the clerks of court, 
county comptrollers or finance officers, 
trial court administrators, chief judges, 
state attorneys’ and public defenders’ 
representatives, and other interested 


parties to develop a uniform chart of 
accounts. 


21) Chapter 11 of the Florida Stat- 
utes should be amended to require that 
“a judicial impact statement” be part 
of the staff analysis of any general or 
special law. 

22) The Chief Judge of each circuit 
should convene a regular bench/bar 
meeting at least quarterly to serve as 
a vehicle whereby members of the 
bench and the bar shall meet to assure 
mutual respect, courtesy, civility, and 
deference, air praises and grievances, 
recommend changes, and discuss pro- 
cedures and common concerns. Such 
meetings should be conducted by spe- 
cialized divisions where those divisions 
exist and should provide for anonymity 
when appropriate. 

23) A Citizens’ Commission on Judi- 
cial Branch Compensation similar in 
concept to the Federal Citizens’ Com- 
mission on Public Service and 
Compensation should be established. 
See 2 U.S.C. 351, et seq. 

24) The Florida Constitution should 
be amended to prohibit reduction of the 
compensation of justices of the Su- 
preme Court, and judges of the District 
Courts of Appeal, Circuit Courts and 
County Courts during their original 


term of office or any successive terms 
for which they are retained or reelected. 

25) A Constitutional Revision Com- 
mission should be convened to consider 
the jurisdiction of the Supreme Court 
of Florida. 

26) The Supreme Court should rec- 
ommend amending Florida Rule of 
Criminal Procedure 3.111(b) by adding 
a provision that (1) The caseload of 
attorneys employed by the Public De- 
fender shall not exceed a maximum 
annual standard to be adopted by the 
Court. A case is defined as an indict- 
ment, information, citation, complaint, 
or petition on which the defendant is 
arraigned. It shall include provisions 
such as (2) Upon certification by the 
Public Defender that case assignments 
exceed maximum standards, the trial 
court shall grant the Public Defender’s 
motion to withdraw and appoint pri- 
vate counsel to represent the defendant. 

27) In order to improve indigent 
criminal defendant services, it is rec- 
ommended that the Supreme Court of 
Florida amend Florida Rules of Appel- 
late Procedure 9.140(b) by adding: 


(6) An attorney employed by the Public 
Defender shall not exceed the following 
annual caseload standard: 


(i) 50 non-capital appeals, or 
(ii) 2.5 capital direct appeals 


(7) Upon certification by the Public De- 
fender that case assignments exceed 
maximum standards, the trial court, prior 
to transmittal of the record, or the appellate 
court, after the record has been transmit- 
ted, shall grant the Public Defender’s motion 
to withdraw and order the appointment of 
private counsel to represent the defendant. 


Recommendations on the 
Florida Board of Bar Examiners 

28) The Florida Supreme Court and 
The Florida Bar should undertake a 
comprehensive reexamination of the 
role, purpose, and results to be achieved 
by the administration of a written Bar 
examination for applicants for admis- 
sion to The Florida Bar. 

29) The Bar application form should 
be amended to eliminate any inquiry 
regarding disclosure of the formation 
of any corporations by the applicant in 
which the applicant may have served 
as a lawyer for its formation or as a 
subscriber except where the Bar appli- 
cant has or ever had a financial or 
management interest therein. 

30) The Board of Bar Examiners 
should limit specific inquiries regard- 
ing past addresses to 10 years from the 
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date of filing of the application. The 
city and state of domicile since age 16 
may still be required. 

31) The Bar application form should 
be amended to omit therefrom mental 
health inquiries and the names and 
addresses of all mental health provid- 
ers unless the applicant acknowledges 
in a separate previously stated ques- 
tion that the applicant presently, or in 
the past, has been diagnosed and 
treated for a psychiatric disorder or if 
the applicant presently, or in the past, 
has been prescribed medication for a 
psychiatric disorder. 

32) Any person admitted to law school 
who has not yet completed two semes- 
ters of law school may, upon paying a 
fee as prescribed by the Florida Board 
of Bar Examiners, pre-register for ad- 
mission to The Florida Bar. Upon 
receiving an application for pre- 
registration, the form of which is to be 
approved by the Florida Supreme 
Court, the Board will immediately con- 
duct background inquiry of the pre- 
registered applicant within 120 days, 
unless extended for good cause by the 
Florida Supreme Court or by the con- 
sent of the applicant, from the date 
that the Board receives the pre- 
application registration form together 
with the appropriate fee, and the Board 
shall advise the applicant in writing 
whether the applicant meets all neces- 
sary requirements as of that time for 
admission to The Florida Bar (except 
academic requirements). All future in- 
quiry by the Board of Bar Examiners 
will be limited to all times subsequent 
to the acknowledgement by the Board 
that the applicant was an acceptable 
candidate for admission to The Florida 
Bar, save fulfilling academic require- 
ments and passage of the examination 
of The Florida Bar. If an applicant 
receives an adverse recommendation 
from pre-registration, the applicant 
may request a hearing before the Board 
of Bar Examiners with full rights of 
review to the Florida Supreme Court. 

33) A Board member shall not serve 
on both the plenary panel and the 
investigatory panel that voted to file 
specifications against the applicant. 

34) After filing of formal specifica- 
tions, all proceedings before the Florida 
Board of Bar Examiners shall be pub- 
lic. Proceedings prior to that time may 
be made public if the applicant re- 
quests it and executes a waiver of 
confidentiality. 
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35) All opinions entered by the Flor- 
ida Supreme Court in Bar application 
cases should be submitted to the South- 
ern Reporter for publication to create 
a body of law for stare decisis purposes. 
The Supreme Court of Florida should 
consider issuing Memo Opinions on 
those cases that affirm a recommenda- 
tion of the Florida Board of Bar 
Examiners. 

36) The Florida Board of Bar Ex- 
aminers should prepare a list of not 
less than five psychologists, psychia- 
trists, or treatment centers that 
specialize in alcohol and drug addiction 
therapy. The list shall be updated at 
least every three years. Any applicant 
who suffers an alcohol or drug addic- 
tion and who is required by the Board 
to submit to an examination shall be 
permitted to select a psychologist, psy- 
chiatrist or treatment center from the 
list who shall then report the findings 
to the Board of Bar Examiners as to 
the applicant’s possible substance abuse 
status. 

37) Any applicant admitted condi- 
tionally to The Florida Bar upon the 
recommendation of the Florida Board 
of Bar Examiners should be monitored 
by a designated referee appointed by 
the Supreme Court of Florida. The 
referee should file a report with the 
Supreme Court 30 days prior to the 
expiration date of the conditional ad- 
mission status that the conditional 
admittee has either fulfilled the terms 
of the admittee’s admission or failed 
to do so. The Supreme Court may enter 
an Order acknowledging that the con- 
ditions imposed have been either 
successfully satisfied or, if not, to order 
the conditional admittee to show cause 
why admittee’s admission to The Flor- 
ida Bar should not be revoked. 

38) Subject to a published acceptable 
criteria, the Florida Board of Bar Ex- 
aminers should consider out-of-state 
evaluations according to the same stan- 
dards that a Florida evaluation is 
accorded regarding an applicant’s sub- 
stance abuse and mental rehabilitation. 

39) The Florida Board of Bar Ex- 
aminers should be required to furnish 
each applicant with a copy of any 
complaint, together with the names 
and addresses of all persons comment- 
ing adversely upon the applicant’s 
fitness to practice law, and give the 
applicant an opportunity to respond. 
Any person providing information to 
the Board of Bar Examiners regarding 


the fitness of any applicant for admis- 
sion to The Florida Bar, should be 
granted a qualified immunity from civil 
liability arising from any response to 
a Board inquiry. 

40) All investigations of fitness and 
character should be completed not later 
than nine months from the date the 
Bar application is complete, unless the 
time is extended for good cause by 
order of the Florida Supreme Court or 
agreed to by the applicant. 


Recommendations Concerning 
the Judicial System 

41) The Commission supports the 
concept of the creation, and appropri- 
ate funding, of a Florida Law Institute 
based on the model of the American 
Law Institute. 

42) The annual State of the Judici- 
ary Address should be reinstated to a 
joint session of the Legislature. 

43) Each circuit should maintain 
administrative orders and local rules 
in a codified form and should make 
them readily accessible to the public. 
No judge should establish procedures 
which are in conflict with or in addition 
to established administrative orders 
or local rules. 


Recommendations 
Regarding Lawyers 

44) All new members of The Florida 
Bar shall be required to receive the 
following skills training. This training 
could be received in approved law school 
courses or in bar-sponsored or bar- 
approved training programs. The man- 
dated training would be required to be 
satisfied within one year of admission 
to The Florida Bar. 

a) Drafting instruments — (15 hours 
of clinical instruction plus required 
preparation.) Preparing documents for 
legal transactions such as contracts, 
wills, and trusts and documents for 
litigation such as pleadings, motions, 
and judgments. 

b) Client Counseling and Negotia- 
tions — (15 hours of clinical instruction 
plus required preparation.) Under- 
standing the proper nature and bounds 
of a lawyer’s role in a counseling rela- 
tionship; gathering and analyzing 
relevant data; ascertaining and imple- 
menting clients’ decisions; preparing 
for and conducting a negotiation ses- 
sion effectively. 

c) Law Office Management — (15 
hours of clinical instruction plus re- 
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quired preparation.) Developing 
systems and procedures to ensure that 
time, effort and resources are allocated 
efficiently and that work is performed 
and completed. Trust accounting, at- 
torneys’ fees, business and tax 
requirements and other subjects 
concerning the effective management 
of a law office should be included. 

d) Fundamentals of Handling a Trial 
— (15 hours of clinical instruction plus 
required preparation.) The fundamen- 
tals of handling a jury or non-jury civil 
or criminal trial. 

e) Fundamentals of Handling an Ap- 
peal — (15 hours of clinical instruction 
plus required preparation.) Identifying 
potentially appealable issues; factors 
to be considered in deciding whether 
to take an appeal; effective brief writ- 
ing and oral argument. 

f) Judicial Systems — (15 hours of 
clinical instruction plus required prepa- 
ration.) Understanding of jurisdiction 
in trial and appellate courts and their 
subdivisions and the practice and pro- 
cedure of these courts, including 
requirements contained in local rules 
and administrative orders. 

Upon successful completion of the 
above requirements, a new member of 
The Florida Bar would have fulfilled 
CLE requirements for the first three- 
year cycle. 

45) A compulsory Diversionary Skills 
Enhancement Program should be cre- 
ated as an alternative to the punitive 
options existing under the current griev- 
ance procedures of the local Bar 
Committees. 

46) Steps should be taken to imple- 
ment the recommendation of The 
Florida Bar that the Supreme Court 
consider an admission requirement for 
practice before the trial and appellate 
courts similar to the requirements of 
the United States District Courts for 
the Northern and Southern Districts 
of Florida. Before being allowed to 
appear as trial counsel in a civil or 
criminal case, an attorney should be 
“qualified” through programs such as 
participation in a specific number of 
trials, clinical experiences, and/or trial 
practice classes while in law school. 
These requirements should be uniform 
throughout the State. 

47) The oath should be administered 
to new admittees in a formal setting. 
Thereafter, each annual dues state- 
ment should include a re-affirmation 
of the oath of the attorney. 7 
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DISAPPOINTED BIDDERS 
on Public Projects and 
Civil Rights Claims 
Under 42 U.S.C. §1983 


by Kevin F. Foley and David E. Cannella 


any attorneys who 
represent businesses 
which submit bids to the 
state, counties, and mu- 
nicipalities are asked by their clients 
what remedies are available when the 
governmental entity wrongfully fails 
to award the contract to the client. 
Many counsel representing such clients 
do not realize that there may be a civil 
rights claim available to these clients. 
Although a civil rights plaintiff under 
42 U.S.C. §1983 must show “state 
action” to fall within the purview of 
§1983, the U.S. Supreme Court made 
it clear in Monell v. New York City 
Department of Social Services, 436 U.S. 
658 (1978), that municipalities and 
other local government entities are to 
be included among those persons to 
whom §1983 applies. This article ad- 
dresses the potential for a viable 42 


U.S.C. §1983 claim for a disappointed 
bidder on a public project in Florida. 
The 11th Circuit Court of Appeals 
recently held in Pataula Electric Mem- 
bership Corporation v. Whitworth, 951 
F.2d 1238 (11th Cir. 1992), that a 
disappointed low bidder can prosecute 
a 42 U.S.C. §1983 action against a 
state agency for deprivation of property 
rights if that interest is acknowledged 
by state law. In United of Omaha Life 
Insurance Company v. Solomon, 960 
F.2d 31, 34 (6th Cir. 1992), the Sixth 
Circuit also recently recognized that a 
disappointed low bidder may maintain 
a §1983 action for deprivation of prop- 
erty rights if it can show that it was 
actually awarded the contract at any 
procedural stage or that local rules 
limited the discretion of officials as to 
whom the contract could be awarded. 
Congress enacted §1983 to enforce 
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the provisions of the U.S. Constitu- 
tion.! Important in the context of this 
article is the due process clause of the 
14th Amendment which states, “Nor 
shall any state deprive any person of 
life, liberty or property, without due 
process of law.” Section 1983’s scope is 
identical with those rights protected 
by the 14th Amendment.? However, 
the 14th Amendment does not itself 
create a property interest.? The nature 
and extent of a property interest is 
determined by existing rules or 
understandings stemming from an in- 
dependent source such as state law.4 
The “state law” can derive from “any 
statute, ordinance, regulation, custom, 
or usage.”5 

Under §1983, a plaintiff has a claim 
against any “person” who 1) acts under 
the color of state law and 2) deprives 
the plaintiff of a federal right, either 
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statutory or constitutional. A state or 
local agency considering competitive 
bids on a public contract is unquestion- 
ably state action. The question con- 
fronted by the 11th and Sixth circuits 
in Pataula Electric and Solomon was 
whether the disappointed low bidder 
had a federally protected right that 
could be enforced through §1983. Both 
circuits reasoned that the determina- 
tion of a low bidder’s protected rights 
depends ultimately on state law.’? The 
central question addressed by these 
competitive bidding cases is whether 
the benefit the bidder seeks to enjoy is 
one to which the bidder is entitled or 
merely one the bidder desires to enjoy.® 


How Disappointed Bidders’ 
Claims Met Different Fates 

In Pataula Electric, a disappointed 
lowest responsible bidder sued the com- 
missioner of Georgia’s Department of 
Corrections alleging that it had a con- 
stitutionally protected property inter- 
est in the contracts for which it submit- 
ted a bid.? A consultant reviewed the 
bids on behalf of DOC and recom- 
mended the contract go to Pataula 
Electric.!° DOC ignored this recom- 
mendation and awarded the contract 
to another bidder. Pataula Electric filed 
a §1983 action claiming the DOC’s 
decision arbitrarily deprived Pataula 
of its due process property rights.!! 
The district court dismissed the claim 
for failure to state a cause of action. 
The 11th Circuit reversed the district 
court and held that Pataula Electric 
had a property interest in the award 
of a contract because Georgia’s pro- 
curement laws expressly recognized 
such an interest. 


The Pataula Electric court rejected 
the DOC’s argument that a low bidder 
does not have a property interest in the 
award of a contract.!3 Rather the 
Pataula Electric court announced that, 
“A disappointed bidder may have a 
constitutionally protected property in- 
terest in the award of a contract under 
42 U.S.C. §1983 (1981) if that interest 
is acknowledged by ‘existing rules or 
understandings that stem from an in- 
dependent source such as state laws. ”!4 

The Georgia State Purchasing Act 
provided that its state agencies use 
competitive bidding to purchase utility 
services.!5 One of the express purposes 
for Georgia’s bidding laws was to “en- 
sure openness and accessibility by all 
qualified vendors to the state’s pur- 
chasing process so as to achieve the 
lowest possible costs to the state 
through effective competition among 
such vendors.!6 The Pataula Electric 
court also noted that the Georgia Su- 
preme Court had recognized that a 
disappointed low responsible bidder has 
a property interest sufficient to confer 
standing to challenge bid awards.!7 
The Georgia Vendor Manual also pro- 
vided that a state agency would award 
contracts to the lowest responsible bid- 
der although an agency would have the 
discretion to reject “any and all bids.”!8 

The 11th Circuit held that, 
notwithstanding the right to reject all 
bids, a state agency’s discretion could 
not be exercised in an arbitrary man- 
ner.!9 The court noted that the DOC 
abused its discretion by ignoring the 
relevant statutes and rules which re- 
quired that the contract be awarded to 
the lowest responsible bidder.2° Addi- 
tionally, the Pataula Electric court 


noted that the Georgia Supreme Court 
had recognized that a low bidder for a 
public contract has a constitutionally 
protected property interest.?! 

In Solomon, a low bidder alleged 
that the Michigan Department of Man- 
agement and Budget (the state) vio- 
lated its civil rights when it considered 
an untimely challenge to bid specifica- 
tions.22 The district court found that 
the state’s vendor guide created a pro- 
tected interest for disappointed low 
bidders.” The district court found that 
the state deprived the low bidder of its 
protected property interest without due 
process of law because it did not adhere 
to the vendor’s guide.?4 On appeal, the 
Sixth Circuit reversed the lower court 
and held that disappointed low bidders 
have no protected property interest 
under Michigan law.25 

The Sixth Circuit found that a disap- 
pointed low bidder could not establish 
a legitimate claim of entitlement pro- 
tected by due process under Michigan 
law.26 The court found that a disap- 
pointed bidder can establish a §1983 
claim if it shows that it was actually 
awarded the contract or that local rules 
limit a state agency’s discretion in 
awarding contracts.2’ Unlike Georgia, 
Michigan statutory and case law does 
not recognize a low bidder’s property 
interest in a contract and does not 
require that the lowest responsible 
bidder be awarded a public contract.?8 
Since United of Omaha was not actu- 
ally awarded the contract and Michi- 
gan law did not limit the official’s 
discretion, the Sixth Circuit found that 
United of Omaha had only a “unilateral 
hope of being awarded the contract, 
not a right to it.”29 
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An Overview and Comparison 

Like Georgia, Florida has a general 
procurement statute providing that 
there “be a system of uniform proce- 
dures to be utilized by state agencies 
in managing and procuring commodi- 
ties and contractual services.”2° F.S. 
§287.001, et seq., provides strict gui- 
dance for state agencies to inspire 
“public confidence that contracts are 
awarded equitably and economically.” 

To achieve this end, F.S. §287.057 
sets out the factors which may be 
considered by a state agency evaluat- 
ing bid proposals. The language re- 
flects the concerns addressed by the 
due process clause. For example, 
§287.057 provides: “No criteria may 
be used in determining acceptability 
of the bid that was not set forth in the 
invitation to bid.” Most significantly, 
the statute explicitly provides: “The 
contract shall be awarded with reason- 
able promptness by written notice to 
the qualified bidder who submits the 
lowest responsive bid.” 

Thus, §287.057 limits the discretion 
of officials in deciding to whom con- 
tracts should be awarded. Unlike the 
low bidder in Michigan, the low bidder 
in Florida, where the contract falls 
under §287.057, has more than a 
“unilateral hope” of being awarded the 
public contract. 

The Sixth Circuit correctly inter- 
preted Michigan law in finding that a 
low bidder there does not have a prop- 
erty interest. Michigan, like Georgia 
and Florida, has a statute generally 
governing bids.*! However, unlike Flor- 
ida and Georgia, the Michigan statute 
does not provide that the award of a 
public contract shall be made to the 
lowest responsible bidder.®? Section 
123.506 of the Michigan Compiled Laws 
provides that any person feeling ag- 
grieved by a bid determination by a 
public agency may seek a remedy in a 
Michigan court. However, Michigan 
courts have consistently held that since 
the purpose of these statutes is to 
protect the public from fraud or favorit- 
ism, only the public through a taxpayer 
suit has standing to challenge a bid 
decision.335 Under Michigan law: 
Competitive bidding is not intended to bene- 
fit bidders. It is designed to protect the 
taxpaying public from fraud or favoritism 
in the expenditure of government funds for 
public works projects. The incidental bene- 
fit received by bidders from competitive 


bidding does not allow an unsuccessful 
bidder to bring a private cause of action.*4 


Georgia’s State Purchasing Act ex- 


plicitly protects the rights of bidders. 


Section 50-5-50 provides that “open- 
ness and accessibility by all qualified 


vendors” and “ensuring fair and equi- 


table treatment of all persons who deal 
with the procurement system of the 
state” are important policy justifica- 
tions behind Georgia’s competitive bid- 
ding law.*5 Finding a bidder within the 
“zone of interests” intended to be pro- 
tected by the statute, the Georgia Su- 
preme Court held that a disappointed 


bidder had a constitutionally protected 
interest and, therefore, standing to 
challenge public bid determinations.*® 

The Florida Statutes governing bids 
are not as explicit as the Georgia 
statute in enumerating the rights of 
bidders, but Florida courts have recog- 
nized the “right of a bidder for a public 
contract to a fair consideration of his 
bid and his right to an award of the 
contract if his is the lowest.”3’? The 
Florida view that bidders as well as the 
public are protected by competitive 
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bidding is broader than the Michigan 
position that public bidding laws only 
benefit the public. In Florida, the bene- 
fits of competitive sealed bidding are 
reciprocal between the public authority 
considering the bid, and the individual 
bidder.*® As the First District Court of 
Appeal noted: 

The [competitive bidding] system confers 
upon both the contractor and the public 
authority reciprocal benefits, and obliga- 
tions. The bidder is assured fair considera- 
tion of his offer, and is guaranteed the 
contract if his is the lowest and best bid 
received. The principal benefit flowing to 
the public authority is the opportunity of 
purchasing goods and services required by 
it at the best price available.°9 


Thus, a bidder’s rights and interests 
are acknowledged and protected by 
Florida law. Furthermore, Florida 
courts have recognized that lowest or 
second lowest bidders have standing 
to protest an award.*° 

Yet Florida courts, like those in Geor- 
gia and Michigan, have also acknowl- 
edged that a public agency has wide 
discretion in considering bids.*! A trend 
has developed at the state and local 
level to allow an agency to consider 
factors in addition to price in the award 
of a contract.42 However, a public 
agency may not exercise its discretion 
in an arbitrary or capricious manner.*3 
Rather, the agency must base its award 
upon facts reasonably tending to sup- 
port its conclusion.‘ 

The fact that Florida public agencies 
soliciting bids pursuant to public bid 
statutes cannot act arbitrarily or capri- 
ciously is significant. It has been stated 
that the due process clause of the U.S. 
Constitution forbids the arbitrary dep- 
rivation of liberty,*® and actions char- 
acterized as arbitrary and capricious.*® 
Consequently, the argument follows 
that if A is the lowest responsible 
bidder, but the public agency arbitrar- 
ily and capriciously awards the con- 
tract to B, there has been a violation 
of substantive due process and A has 
a viable §1983 claim. 

Under the standards set forth by the 
Florida courts, it appears that a lowest 
responsible bidder has a viable §1983 
action if, under the circumstances, the 
agency should have awarded the con- 
tract to the complaining bidder. How- 
ever, the bidder contemplating a §1983 
action must carefully review the appli- 
cable rules, regulations, statutes, and 
the invitation to bidders to determine 
for certain that it was entitled to an 


award of the contract. 

A claimant should also consider 
asserting a violation of its procedural 
due process rights if the agency does 
not have an adequate procedural mecha- 
nism to challenge the agency action. 
To prevail on a procedural due process 
claim, the plaintiff must show 1) a 
protected property or liberty interest, 
and 2) that the plaintiff was deprived 
of that interest without due process of 
law.4? 


The Administrative 
Procedure Act 

A disappointed bidder in Florida on 
a public contract awarded by a state 
agency, schoolboard, or certain coun- 
ties can file a challenge pursuant to 
the Administrative Procedure Act.48 
Since Florida has enacted a statutory 
scheme through the APA for hearing 
complaints of error in the bid process, 
a court should find that a bidder would 
have no §1983 claim, if the claim is 
based on procedural due process con- 
siderations alone.*? The APA provides 
a bidder with an opportunity to be 
heard and protects the bidder’s proce- 
dural due process rights. 

Notwithstanding the APA, a disap- 
pointed bidder should still have a sub- 
stantive due process claim under §1983 
if the denial to award the contract was 
arbitrary and capricious or otherwise 
unlawful.5° The U.S. Supreme Court 
has stated that “[t]he availability of 
state administrative procedures ordi- 
narily does not foreclose resort to 
§1983."5! In East Coast Novelty Co. v. 
City of New York, 781 F.Supp. 999 
(S.D. N.Y. 1992), the city claimed that 
the availability of a certain state rem- 
edy, and plaintiff's failure to pursue it, 
precluded a subsequent action for dam- 
ages for alleged civil rights violations. 
The court held: “A §1983 action for 
damages thus is not foreclosed merely 
because an Article 78 proceeding may 
have been available on the same un- 
derlying facts.”52 

However, if a plaintiff has availed 
itself of state administrative or court 
proceedings, there may be a collateral 
estoppel or res judicata effect for any 
rulings made or judgments rendered 
in the state case.53 


“Lowest Responsive 
Bid” Requirement 

F.S. §287.057(1) provides that cer- 
tain state contracts shall be awarded 
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to the qualified bidder who submits the 
lowest responsive bid. However, not all 
contracts awarded by the state are 
subject to this statute. For example, 
the state may contract for artistic serv- 
ices, lectures by individuals, legal serv- 
ices, health services, and other “profes- 
sional services” without adhering to 
the state’s competitive sealed bidding 
procedure.®4 Furthermore, a_ public 
body, be it a state, county, or city 
agency, is not required to unqualifiedly 
award a contract to a lowest bidder 
unless there is a statutory or code 
provision requiring it to do so.55 

Pataula Electric requires a disap- 
pointed bidder to show that it was 
entitled under state law or 
understandings to the award of a con- 
tract before it can prosecute a §1983 
claim. This means that the practitioner 
considering a §1983 action must look 
to the specific statute or code provision 
governing the public project in ques- 
tion. 

For example, Department of Trans- 
portation awards of contracts for high- 
way construction and maintenance are 
governed by Ch. 337 of the Florida 
Statutes.56 Section 337.02(1), which 
contains the provisions for purchases 
subject to competitive bids, provides 
that such purchases are governed by 
Chs. 283 and 287 and the implement- 
ing rules adopted by the Department 
of General Services. Thus, certain DOT 
purchases require competitive sealed 
bids and the contract to be awarded to 
the qualified bidder who submits the 
lowest responsive bid. However, 
§337.02 further provides that not- 
withstanding the lowest responsive bid 
requirements, the DOT may purchase 
parts and repairs under $5,000 with- 
out receiving competitive bids. 

The question of whether the state 
law recognizes a bidder’s protected prop- 
erty interest in the award of a contract 
depends in part on the nature of the 
contract to be awarded. Therefore, in 
considering a §1983 claim, counsel must 
look to the specific statute or regula- 
tion governing the contract, whether 
it be a contract to construct a correc- 
tional facility,57 a school,®® or a water 
sewage system.59 

Obviously, many public contracts are 
not awarded by the state but by muni- 
cipalities, counties, and authorities. A 
qualified bidder submitting the lowest 
responsive bid is entitled to the award 
of a county contract if the applicable 
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code or resolutions so provide.®® The 
City of Orlando Code is an example of 
a municipal regulation that entitles a 
bidder submitting a low bid to the 
award of a contract. Part II, §7.17.6 
(1988) of the City of Orlando Code 
requires that when there are sealed 
competitive proposals, the award must 
be to the bidder whose proposal is most 
advantageous to the city using the 
specified criteria. 

The Orlando code provision is simi- 
lar to the Dade County resolution re- 
quiring competitive bids for conces- 
sions in conjunction with airport facili- 
ties which was in issue in Marriott 
Corp. v. Metropolitan Dade County, 
383 So.2d at 666 (Fla. 3d DCA 1980). 
The Third District Court of Appeal 
found that under the applicable resolu- 
tion, the board of county commission- 
ers abused its discretion in awarding 
a contract to operate a bar at Miami 
International Airport to a company 
because it was a local firm when the 
competitor returned a higher percent- 
age of gross revenues to the county. 

Although counties and cities may be 
subject to the “lowest responsive bid” 
requirement, municipal agencies in 
some circumstances may have discre- 
tion to reject apparent low bids. In 
Cunningham v. Adams, 808 F.2d 815 
(11th Cir. 1987), a minority concession- 
aire who was a rejected low bidder for 
a concession at the airport brought a 
42 U.S.C. §§1981 and 1983 action 
against Palm Beach County.®! Despite 
the recommendation of the concession 
committee that the contract go to Cun- 
ningham, the county awarded the con- 
tract to a woman’s business enter- 
prise.®2 

The 11th Circuit rejected Cunning- 
ham’s allegation of racial discrimina- 
tion because there was no evidence of 
discrimination on the basis of race.® 
Furthermore, the court noted that Cun- 
ningham was the low bidder according 
to the committee recommendation by 
only one point.§4 Most significantly, 
however, the Palm Beach bid invita- 
tion announced that the award would 
be based on certain criteria and “other 
factors which would serve the highest 
public interest.”6 

The 11th Circuit found that the in- 
clusion of the “other factors” provision 
permitted the county commissioners 
to look at issues not specifically con- 
tained in the bid criteria without acting 
in an “arbitrary or irrational” man- 
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Interestingly, the Pataula Electric 
court stated in a footnote that Cun- 
ningham stands for the proposition 
that a review and recommendation by 
a committee alone does not ensure 
award of a contract.§” 


Conclusion 

The holdings of the 11th and Sixth 
circuits in Pataula Electric and Solo- 
mon do not create an automatic 42 
U.S.C. §1983 cause of action for disap- 
pointed bidders in Florida. A disap- 
pointed low bidder must demonstrate 
that under the appropriate state, 
county, or municipal law, or other 
“understanding,” it was entitled to the 
benefit rather than simply desiring the 
benefit. Counsel should also examine 
the language of the bid invitation itself 
before deciding whether a court should 
find that a public agency acted in an 
arbitrary, capricious, or unlawful man- 
ner. Florida law recognizes the rights 
of disappointed bidders to challenge 
bid awards. Under certain circum- 
stances, a disappointed bidder on a 
Florida public project should have a 
viable 42 U.S.C. §1983 claim. 9 
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THE DEATH ZONING 


Know 


istorically, zoning as we 
know it! and rezoning hear- 
ings in Florida have been 
viewed as legislative pro- 
ceedings,? reviewable by an action for 
declaratory and injunctive relief using 
the “fairly debatable” standard.° Site- 
specific rezoning proceedings in Dade 
County, which are considered to be 
quasi-judicial in nature, form a notable 
exception to the general rule. 

Many practitioners have failed to 
appreciate the distinctiveness of the 
rezoning process in Dade County. This 
has caused confusion in other jurisdic- 
tions over the correct method of seek- 
ing court review of site-specific rezon- 
ings. In Coral Reef Nurseries, Inc. v. 
Babcock Co., 410 So. 2d 648, 652-653 
(Fla. 3d DCA 1982), Judge Daniel 
Pearson noted that: 


[I]t is the character of the administrative 
hearing leading to the action of the adminis- 
trative body that determines the label to 
be attached to the action . . . . The proce- 
dural due process which is afforded to the 
interested parties in a hearing on an appli- 
cation for rezoning is identical to that 
afforded in a hearing on variances or special 
exceptions. See Section 33-36, Code of Met- 
ropolitan Dade County. Each contains the 
safeguards of due notice, a fair opportunity 
to be heard in person and through counsel, 
the right to present evidence, and the right 


by Paul R. Gougelman Il 


to cross-examine witnesses; and it is the 
existence of these safeguards which makes 
the hearing quasi-judicial in character and 
distinguishes it from one which is purely 
legislative. See Harris v. Goff, 151 So. 2d 
642 (Fla. lst DCA 1963). The procedure 
utilized by Dade County in zoning matters 
. .. has quite clearly been recognized as 
quasi-judicial.* 


The method for review of quasi- 
judicial matters is by petition for writ 
of certiorari.6 In some counties, such 
as Orange® and Lee,’ special acts have 
in the past required review of site- 
specific rezonings by certiorari. In other 
cases site-specific rezonings have, for 
no apparent reason, been reviewed in 
certiorari proceedings.® This raises 
some question about whether site- 
specific rezonings in those counties are 
quasi-judicial proceedings. 

Muddying the waters further, Flor- 
ida’s Second and Fifth district courts 
of appeal have issued some opinions 
stating that the act of considering a 
site-specific rezoning is quasi-judicial. 
For example, in Manatee County uv. 
Kuehnel, 14 Fla. L. Weekly (Fla. 2d 
DCA Feb. 15, 1989), the Second Dis- 
trict Court of Appeal, in reviewing a 
rezoning, referred to the act as quasi- 
judicial in nature.? In Hirt v. Polk 
County Board of County Commission- 
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ers, 578 So. 2d 415 (Fla. 2d DCA 1991), 
the same court found that the approval 
of a rezoning ordinance for a planned 
unit development (PUD) project was a 
quasi-judicial act. 

Continuing this trend in late 1991 
and early 1992, Florida district courts 
of appeal issued a phalanx of opinions 
that, if upheld, will at the least effectu- 
ate a major change in the manner in 
which comprehensive planning and zon- 
ing proceedings are conducted in Flor- 
ida. More likely, these opinions, if 
upheld, signal the death of zoning as 
we know it. 

The most notable of the cases is 
Snyder v. Board of County Commis- 
stoners, 595 So. 2d 65 (Fla. 5th DCA 
1991), pet. for rev. granted, No. 79,720 
(Fla. oral argument Mar. 1, 1993), 
which declares site-specific rezoning 
proceedings to be quasi-judicial acts. 
In this case, Jack Snyder attempted to 
have a one-half acre parcel of land in 
Brevard County upzoned from a hold- 
ing zone to a medium density residen- 
tial zone (15 units per acre). A number 
of citizens objected to the proposal on 
various grounds. The Brevard County 
Commission denied the application. 

The landowners filed a petition for 
writ of certiorari in circuit court, alleg- 
ing that their proposal was consistent 
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with the county’s comprehensive plan, 
and that the denial was arbitrary and 
unreasonable and had no substantial 
relation to the public health, safety, 
morals, or general welfare. The circuit 
court ruled in favor of the county. The 
Fifth District Court of Appeal quashed 
the lower court’s determination in a 
lengthy opinion, which, if upheld by 
the Florida Supreme Court, will drasti- 
cally change the law of zoning in this 
state. 

The Snyder opinion, at a minimum, 
affects site-specific rezonings and also 
raises the following issues: 

1) Site-Specific Rezonings Are 
Quasi-Judicial. Under Snyder, while 
enactments of zoning codes will con- 
tinue to be “legislative” in nature, 
consideration of a site-specific rezoning 
will be “quasi-judicial” in nature. Thus, 
a site-specific rezoning will be handled 
in much the same manner as a condi- 
tional use or special exception. The 
adoption of a zoning code, amendment 
to the code, or consideration of a nonsite- 
specific rezoning will continue to be 
legislative in character.!° This new 
rule will make a big difference in the 
way local government attorneys han- 
dle these proceedings before the gov- 
ernmental decisionmaking body.!! 

2) Snyder Creates a Difference Be- 
tween a Site-Specific Rezoning and a 
Nonsite-Specific Rezoning. In Snyder, 
the court pointed to earlier Florida 
Supreme Court precedent in Schauer 
v. City of Miami Beach, 112 So. 2d 838, 
839 (Fla. 1959), as providing authority 
for the view that only rezonings of 
large areas of a community are leg- 
islative acts. The Fifth District Court’s 
position is that there are two types of 
rezoning acts: one involving a large 
area of a city, which is a legislative 
act, and one involving something less 
than rezoning of a large area of a city, 
which would be a quasi-judicial act. 

According to the Fifth District Court, 
Schauer supports this view. The diffi- 
culty inherent in the Snyder viewpoint 
is in determining how small or how 
large a parcel of land must be before 
it transcends the dividing line between 
being a nonsite-specific legislative re- 
zoning and a site-specific quasi-judicial 
rezoning. 

Snyder draws heavily on the con- 
cepts adopted in the Oregon Supreme 
Court’s landmark decision in Fasano 
v. Board of County Commissioners, 507 
P.2d 23, 26 (Or. 1973), which declared 
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so-called site-specific rezonings which 
affect a small area of land to be quasi- 
judicial in nature and rezonings of 
large areas of a community to be 
legislative acts.!2 

Since the mid-1970’s, Oregon has 
spent years and endured much litiga- 
tion in an attempt to figure out how big 
a site must be before rezoning of a site 
is considered to be other than quasi- 
judicial. In fact some rezoning cases 
involving huge areas of land and only 
a few owners have been determined to 
be quasi-judicial proceedings, while re- 
zoning proposals involving smaller 
tracts of land with many owners have 
been determined to be legislative.14 
Short of precedent or litigating a mat- 
ter, however, Oregon has developed no 
sure answer or bright-line distinction 
that one can utilize before a rezoning 
hearing to ascertain whether a court 
will view the rezoning as a quasi- 
judicial site-specific rezoning or a legis- 
lative rezoning. 

3) Snyder Abandons the Fairly 
Debatable Standard in Favor of the 
Substantial Competent Evidence Stan- 
dard. Based on Snyder, the “fairly 
debatable test” for site-specific rezon- 
ings has been discredited. The substan- 
tial competent evidence standard will 
now be used. 

4) Snyder Completely Changes the 
Burden of Proof. The burden of proof 
is now substantially altered. According 
to the Snyder panel: 

(5) The initial burden is upon the land- 
owner to demonstrate that his petition or 
application for use of privately owned lands, 
(rezoning, special exception, conditional use 
permit, variance, site plan approval, etc.) 
complies with the reasonable procedural 
requirements of the ordinance and that the 
use sought is consistent with the applicable 
comprehensive zoning plan. Upon such a 
showing the landowner is presumptively 
entitled to use his property in the manner 
he seeks unless the opposing governmental 
agency asserts and proves by clear and 
convincing evidence that a specifically stated 


public necessity requires a specified, more 
restrictive use.!4 


Arguably, this burden of proof is 
directly counter to concepts set forth 
in City of St. Petersburg v. Aikin, 217 
So. 2d 315 (Fla. 1968), in which the 
Florida Supreme Court determined that 
the property owner has the burden of 
proving that the zoning placed upon 
real property by local government is 
not fairly debatable.'5 

Now, pursuant to Snyder, the initial 
burden will be upon the landowner to 
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demonstrate only that the request for 
rezoning complies with procedural re- 
quirements of the zoning code, and 
that the use sought and the density or 
intensity of the use proposed is consis- 
tent with the comprehensive plan. Upon 
such a showing, the landowner is pre- 
sumptively entitled to use his or her 
property in the manner the landowner 
seeks, unless the opposing governmen- 
tal agency asserts and proves by clear 
and convincing evidence that a specifi- 
cally stated public necessity requires 
a more restrictive use. 

Additionally, Snyder will allow the 
owner/developer to claim the highest, 
most dense or intense zoning classifica- 
tion consistent with the local 
comprehensive plan. For local govern- 
ment this means that if a com- 
prehensive plan creates general land 
use categories, a landowner will almost 
assuredly be able to get the highest 
zoning designation permitted within 
that land use category.!® 

This seems incompatible with earlier 
precedent!’ and will surely hasten the 
death of zoning as we know it. The 
Snyder opinion tips the balance so far 
in favor of property owners that to 
maintain effective control over land 
use, local government officials may 
start to consider “junking” their zoning 
codes and making the zoning codes 
part of the local government’s com- 
prehensive plan. 

5) Snyder Will Make It a Necessity 
to Have a Record. Because judicial 
action will be based on a review of the 
record before the decisionmaking local 
governmental body, interested mem- 
bers of the public, developers, property 
owners, environmentalists, and home- 
owners will need to hire an attorney 
and various experts to make a record. 
Failure to make a proper record may 
foreclose members of the public from 
seeking judicial review of an adverse 
local government decision. 

On point is the factual scenario in 
Battaglia Fruit Co. v. City of Maitland, 
530 So. 2d 940 (Fla. 5th DCA 1988), 
dismissed sub nom., Cooper v. Batta- 
glia Fruit Co., 5387 So. 2d 568 (Fla. 
1988). In Battaglia, the City of Mait- 
land filed suit contesting a rezoning 
that had been approved by the Orange 
County Commission. Maitland did not 
appear at the public hearing before the 
Orange County Commission. 

After approval of the owner/devel- 
oper’s rezoning, Maitland filed a peti- 


tion for writ of certiorari contesting the 
rezoning. The owner/developer filed a 
motion to dismiss arguing that the 
record before the Orange County Com- 
mission failed to demonstrate that Mait- 
land had standing to file the petition 
for writ of certiorari, because Maitland 
did not appear and make a record 
before the Orange County Commission. 

Although the evidence submitted by 
others in attendance at the county 
commission hearing adequately dem- 
onstrated Maitland’s interest in the 
case, because Maitland did not appear 
at the county commission hearing, there 
was no basis upon the record submit- 
ted by Maitland that the court could 
use to determine that the city had 
standing to contest the decision of the 
county commission. 

Further, whatever Maitland’s objec- 
tions may have been, they were not 
preserved, because they were never 
submitted to the county commission. 
As a result, Maitland’s petition was 
dismissed. Thus, Battaglia illustrates 
a major problem in obtaining effective 
review of zoning actions under certio- 
rari standards.!8 


6) Snyder Will Make Rezoning Hear- 
ings Become Minitrials Before City 
Councils and County Commissions.Be- 
cause of the need to prepare a complete 
record, as demonstrated by Battaglia, 
every rezoning before a local govern- 
ment has the potential to become a 
mini-trial. Realistically speaking, it is 
almost impossible to afford all inter- 
ested parties an opportunity to make 
a record before a local governmental 
decision-making body, except in the 
most contentious of cases. The reason 
is that in some cities and counties, it 
is not unusual for zoning agendas to 
include 30 or more agenda items. 

In some cases it is not unusual for a 
hundred or more people to jam commis- 
sion chambers to present their views. 
Local governments are sometimes 
forced to limit presentations to three, 
five, or 10 minutes in order just to get 
through the agenda. In a quasi-judicial 
setting in which a full and complete 
record must be prepared for appellate 
review, local governmental decision- 
makers and others in the audience 
often become hostile if lawyers or oth- 
ers attempt to take one-half hour or 
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more to make a record. 

7) Snyder Requires Findings of 
Fact. For effective judicial review, es- 
pecially in cases denying a site-specific 
rezoning application, Snyder requires 
that local governments must state in 
full and with great care the reasons for 
denial of the rezoning.!9 Governing 
bodies must make detailed findings of 
fact supporting their decision. Merely 
repeating standards excerpted from a 
zoning code will no longer be accept- 
able.2° In the heat of debate, near the 
end of a long agenda, it should be 
interesting to watch a group of nonlaw- 
yer, elected officials calmly sit down 
and prepare findings that will with- 
stand the attacks to follow in court. 

8) Ex Parte Communications Are 
Forbidden in Site-Specific Rezoning Pro- 
ceedings. Another of the late 1991/ 
early 1992 cases that will contribute 
to the death of zoning as we know it is 
Jennings v. Dade County, 589 So. 2d 
1337 (Fla. 3d DCA 1991), rev. denied, 
589 So. 2d 75 (Fla. 1992). In Jennings, 
a landowner filed for and was granted 
a variance by the Dade County Zoning 
Appeals Board. The decision was ap- 
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pealed, as permitted by the Dade 
County Code, to the Dade County Com- 
mission. Prior to the hearing, the appli- 
cant hired a lobbyist to meet indi- 
vidually with members of the board. 

At the appeal hearing, the county 
commission upheld the grant of the 
variance. Sensing that premeeting lob- 
bying had occurred, Jennings, an adja- 
cent property owner, filed a lawsuit. 
His contention was that, since the 
granting of a variance is a quasi- 
judicial function, the premeeting lob- 
bying violated constitutional notions 
of due process and was nothing more 
than an ex parte contact with quasi- 
judicial officials. The Third District 
Court of Appeal agreed, stating that 
any ex parte contact is presumptively 
prejudicial. 

Jennings should be read as applying 
to all quasi-judicial matters, not just 
variances. It undoubtedly applies to 
conditional use permits, special excep- 
tions, code enforcement proceedings, 
plat approvals, vested rights hearings, 
site plan approvals, and so on.?! When 
read together, Jennings and Snyder 
indicate that no contact with the deci- 
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sionmaker prior to hearing on a site- 
specific rezoning application is permit- 
ted. This would seem to include, but 
not be limited to, interested citizens, 
homeowner associations, environ- 
mental groups, the applicant, and the 
applicant’s consultants. 

9) Snyder Makes the Doctrine of 
Administrative Res Judicata Applica- 
ble to Site-Specific Rezoning Proposals. 
This concept applies to quasi-judicial 
actions.22 The doctrine would seem to 
apply to rezoning applications. 

10) Snyder Will Deprive Citizens 
of Their Right of Referendum. The 
right of citizens to achieve the full 
measure of public participation in the 
rezoning and comprehensive planning 
process may be determined by whether 
the Florida Supreme Court declares 
the act of rezoning to be legislative or 
quasi-judicial. If a rezoning is quasi- 
judicial or administrative in nature, 
arguably it may not be the proper 
subject of a referendum.?? On the other 
hand, if a rezoning is legislative in 
nature, it would be subject to a referen- 
dum, a right possessed in some charter 
counties and most Florida municipali- 
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ties. 

The Florida Supreme Court tackled 
this issue in Florida Land Co. v. City 
of Winter Springs, 427 So. 2d 170 (Fla. 
1983). In that case a committee of 
citizens, pursuant to the Winter Springs 
City Charter, initiated a referendum 
to appeal a site-specific rezoning ordi- 
nance. The owner/developer sought to 
enjoin the referendum, arguing that its 
due process rights would be emascu- 
lated by the referendum and that the 
zoning change was really an adminis- 
trative matter, not subject to referen- 
dum. 

On both points, the Florida Supreme 
Court disagreed.24 The court reasoned 
that zoning was a legislative action 
subject to referendum, and that even 
if the referendum were successful, the 
owner/developer would still have a 
right to judicial review. 

11) The Broadness of Snyder Will 
Cause Changes in Other Areas of Zon- 
ing and Land Use Law. One of the 
major concerns with Snyder is its broad 
language, which seems to open the 
door for the philosophy advocated in 
the opinion to be applied to other types 
of land use and zoning proceedings.?° 
In what may be the most far-reaching 
possibility of a broad application of 
Snyder, site-specific amendments to a 
comprehensive plan future land use 
(FLU) map have been determined to 
be quasi-judicial in Puma v. City of 
Melbourne.?6 

Joseph Puma’s property was less 
than four acres on the west side of 
U.S. 1 in Melbourne. The property was 
surrounded by a mix of commercial and 
residential properties. Platted for single- 
family use in the 1950’s, the property 
was comprehensively planned and 
zoned for low density residential use 
of up to six units per acre pursuant to 
the city’s comprehensive plan.27 Puma 
sought to use his property for a profes- 
sional office use.?8 

After a de novo hearing, the trial 
court initially ruled against Puma, 
determining that the city council’s de- 
cision to deny transmittal of the FLU 
map amendment to the Department of 
Community Affairs was fairly debat- 
able and bore a substantial relation- 
ship to the promotion of the public 
health, safety, and welfare. On rehear- 
ing, however, the trial court cited to 
Snyder and ordered the matter re- 
manded to the city council for findings 
of fact supporting its denial of the 


application.29 

A statement by the trial judge in 
Puma during oral argument of the 
motion for rehearing gives a flavor of 
the broadness of Snyder. The trial 
judge stated: “Well, they [the Snyder 
appellate panel] sure say in here that 
it doesn’t make any difference what 
you ask for. It just applies to one land 
owner or one piece of land, and that it’s 
not a legislative function anymore.”20 

Snyder was recently applied to vari- 
ances in Nash-Tessler v. City of North 
Bay Village, 17 Fla. L. Weekly (D)2337 
(Fla. 3d DCA Oct. 13, 1992), motion for 
rehearing en banc granted, (oral argu- 
ment Feb. 9, 1993). The Third District 
Court of Appeal points out that an 
applicant must satisfy the standards 
in the zoning code for a variance (usu- 
ally by showing an unnecessary hard- 
ship), satisfy the procedural re- 
quirements of the zoning code for ob- 
taining a variance, and demonstrate 
consistency with the comprehensive 
plan. 

The latter two requirements are, 
according to the opinion, consistent 
with Snyder. Upon satisfying these 
requirements, the burden of proof shifts 


to local government to demonstrate by 
clear and convincing evidence that 
there is some overriding public neces- 
sity for denying the variance.*! 

The requirement of demonstrating 
by “clear and convincing evidence” that 
“a specifically stated public necessity 
requires a specified, more restrictive 
use”82 is an enhanced burden of proof 
that the Florida Supreme Court did 
not even require in an analogous quasi- 
judicial proceeding for a special excep- 
tion.33 

Snyder is now before the Florida 
Supreme Court.*4 Regardless of the 
position that the Florida Supreme 
Court may take with this case, what 
the bench and bar truly need is an 
opinion that gives full coverage to the 
issue and examines at least two 
questions, including: 1) Is the act of 
conducting a site-specific rezoning pro- 
ceeding quasi-judicial or legislative,*5 
and 2) if the rezoning is being attacked 
on grounds other than consistency with 
a local government’s comprehensive 
plan, what approach should be used— 
declaratory and injunctive relief or 
certiorari? 

If the Snyder opinion is upheld, it 


For Mediation 


assists you with client control, and 
improves results. 


wa. Plus 7% sales tax and $6 shipping 


TO ORDER: 


address, phone number, plus 


Your Client 


ntroducing a NEW instructional video 

that prepares your client for mediation 
and saves you time. PREPARING FOR 
MEDIATION™ gives your client do’s and 
don'ts, tells your client what to expect, 


Special Introductory Price: $69.50 ea. 


CALL 904 438-2519 
FAX 904 (433-2430 


MAIL > PENSACOLA, FL 32591-0144 


Check, VISA, MasterCard Accepted 
Mail/FAX Send: VISA/MC number, exp. date, signature, name, firm, 


7% sales tax and $6 shipping. 


MEDIATION CONSULTANTS, INC. 


P.O. Box 144 « Pensacola, FL 32591-0144 


904 438-2519 


THE FLORIDA BAR JOURNAL/MARCH 1993 29 


: 
SSE 


will obviously have far-reaching impli- 
cations. In light of those implications, 
it is difficult to understand why it 
would not be easier for courts simply 
to find site-specific rezonings on a 
case-by-case basis to be not fairly de- 
batable if an abuse had occurred. The 
alternative, upholding Snyder, will only 
hasten the death of zoning as we know 


1 A scholarly article helpful to an under- 
standing of the issues presented in this 
article is La Croix, The Applicability of 
Certiorari Review to Decisions on Rezoning, 
65 Fra. B.J. 105 (June 1991). 

2 See, e.g., Florida Land Co. v. City of 
Winter Springs, 427 So. 2d 170 (Fla. 1983); 
Gulf & Eastern Dev. Co. v. City of Fort 
Lauderdale, 354 So. 2d 57 (Fla. 1978). 

3 Town of Belleair v. Moran, 244 So. 2d 
532 (Fla. 2d D.C.A. 1971); accord Hirt v. 
Polk County Board of County Commission- 
ers, 578 So. 2d 415, 416 (Fla. 2d D.C.A. 
1991). 

4Id. (citations omitted); accord Rinker 
Materials Corp. v. Dade County, 528 So. 2d 
904, 906 n.2 (Fla. 3d D.C.A. 1987). In a 
footnote in Coral Reef Nurseries, Inc. v. 
Babcock Co., 410 So. 2d 648 (Fla. 3d D.C.A. 
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1982), the court noted that, when zoning 
hearings are not conducted with these due 
process guarantees, the hearing is legisla- 
tive in character. See Coral Reef Nurseries, 
410 So. 2d at 653 n.10. Likewise, the 
adoption of a zoning master plan or zoning 
code in Dade County is a legislative act. See 
Rinker Materials Corp. v. Dade County, 528 
So. 2d 904, 906 (Fla. 3d D.C.A. 1987). 

5 Hirt v. Polk County Board of County 
Commissioners, 578 So. 2d 415 (Fla. 2d 
D.C.A. 1991). Common-law certiorari is the 
appropriate method to review quasi-judicial 
action. Modlin v. City of Miami Beach, 201 
So. 2d 70 (Fla. 1967); accord Keay v. City of 
Coral Gables, 236 So. 2d 133 (Fla. 3d D.C.A. 
1970); Harris v. Goff, 151 So. 2d 642 (Fla. 
1st D.C.A. 1963). 

6 Orange County has operated pursuant 
to a special act of the legislature. See 1963 
Fla. Laws ch. 1716; Orance County, FLa., 
Cope or OrANGE County §37-16. The special 
act provision may be unconstitutional. See 
Splash & Ski, Inc. v. Orange County, 596 
So. 2d 491, 492 n.2 (Fla. 5th D.C.A. 1992). 

7Lee County has operated pursuant to 
a special act of the legislature. See 1961 
Fla. Laws ch. 2405. The act provides for 
certiorari review. See Lee County v. Grady, 
458 So. 2d 1211 (Fla. 2d D.C.A. 1984). 

8 St. Johns County v. Owings, 554 So. 
2d 535 (Fla. 5th D.C.A. 1989), rev. denied, 
564 So. 2d 488 (Fla. 1990). 


9 Manatee County v. Kuehnel was origi- 
nally published in the soft-bound Southern 
Reporter 2d advance booklets at 538 So. 2d 
52. By the time the hard-cover Southern 
Reporter 2d volume 538 was published, the 
court had withdrawn the opinion. All that 
remains on pages 52 through 54 of volume 
538 of the Southern Reporter 2d is a short 
note and a few blank pages. The final 
version of the opinion deletes any reference 
to the rezoning as quasi-judicial, although 
the court did apply a traditional certiorari 
review of the case. See Manatee County v. 
Kuehnel, 542 So. 2d 1356 (Fla. 2d D.C.A. 
1989). 

10 Snyder v. Board of County Commission- 
ers, 595 So. 2d 65, at 80 (Fla. 5th D.C.A. 
1991), pet. for rev. granted, No. 79,720 (Fla. 
oral argument March 1, 1993). 

11 What effect it will have on judicial 
review is unclear since the “competent 
substantial evidence [sic] standard of re- 
view of quasi-judicial action effectively pro- 
vides the same standard the ‘fairly de- 
batable’ test provides for review of legisla- 
tive municipal zoning action.” Town of 
Indialantic v. Nance, 400 So. 2d 37, 40 (Fla. 
5th DCA 1981), adopted, Nance v. Town of 
Indialantic, 419 So. 2d 1041 (Fla. 1982). 


12 Snyder, 595 So. 2d at 78. (“We agree 
with the Fasano approach and conclude that 
rezonings are not legislative in nature... .”). 

13 See Parelius v. Lake Oswego, 539 P.2d 
1123 (Or. Ct. App. 1975) (rezoning of a 
72.9-acre tract in multiple uses and owner- 
ships is legislative); Green v. Hayward, 552 
P.2d 815 (Or. 1976) (zoning change on 140 
acres of land is quasi-judicial); Neuberger 
v. City of Portland, 586 P.2d 351 (Or. Ct. 
App. 1978), rev'd in part, 603 P.2d 771 (Or. 
1979) (601-acre parcel of undeveloped land 
with three separate landowners is quasi- 
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judicial). These cases suggest that size of 
the property is sometimes, but not always, 
a factor. Other times the number of prop- 
erty owners or different types of uses pro- 
posed in a rezoning becomes critical. This 
is clearly not a rule that has much rhyme 
or reason to it. 

14 Snyder, 595 So. 2d at 81 (footnote 
omitted) (emphasis added). 

15 See also Blank v. Town of Lake Clarke 
Shores, 161 So. 2d 683 (Fla. 1964); J. 
JURGENSMEYER & J. WaADLEY, 1 FLORIDA 
ZoNING—ATTACKS AND DEFENSES §4-4 (1980). 
As noted by Professor Jurgensmeyer: 

“This rule was clearly the law in Florida 
relative to the burden of proof until 1965 
when the Florida Supreme Court’s opinion 
in Burritt v. Harris [172 So. 2d 820 (Fla. 
1965)] appeared to require the defending 
county to prove its action on the rezoning 
question was debatable. Three years later 
the court clarified its position in St. Peters- 
burg v. Aikin [217 So. 2d 315 (Fla. 1968)]. 
After the lower court (relying on a common 
interpretation of Burritt) placed the burden 
on the city ‘to prove the reasonableness and 
necessity of the zoning classification’ the 
high court accepted the case as a vehicle for 
clearly and correctly stating the applicable 
law quoting [sic] Metropolitan Dade County 
v. Karter [200 So. 2d 624 (Fla. 3d DCA 
1967)], the court held that ‘the burden is 
upon the petitioner [property owner] to 
show that the application for rezoning raised 
a matter which was not a fairly debatable 
issue before the legislative authority’ ” 

Id. (footnote omitted). 
16 Snyder, 595 So. 2d at 81. 


17 See Dade County v. Inversiones Ra- 
famar, S.A., 360 So. 2d 1130 (Fla. 3d D.C.A. 
1978). The Third District Court of Appeal 
concluded that, even though a com- 
prehensive plan might permit the use re- 
quested, it was still within the discretion 
of the local government to adopt a zoning 
category at the low end of the range of 
permitted zoning categories on the prop- 
erty. 

18 See Lincoln, Inconsistent Treatment: 
The Florida Courts Struggle with the Con- 
sistency Doctrine, 7 J. LAND Use & Envrtt. L. 
333, at 372 n.270 (1992) (“The problems 
faced by [Maitland] in obtaining effective 
review of zoning actions under certiorari 
standards is ample proof that the practice 
should be abolished on policy grounds, if 
not legal grounds.”). 


19 Snyder, 595 So. 2d at 81. Contra Nash- 
Tessler v. City of North Bay Village, 17 Fla. 
L. Weekly (D)2337, (D)2338 (Fla. 3d D.C.A. 
Oct. 13, 1992), motion for rehearing en banc 
granted (oral argument Feb. 9, 1993); River- 
side Group v. Smith, 497 So. 2d 988 (Fla. 
5th D.C.A. 1986); Odham v. Petersen, 398 
So. 2d 875 (Fla. 5th D.C.A. 1981), result 
approved, 428 So. 2d 241 (Fla. 1983). 

20 See ABG Real Estate Development Co., 
17 Fla. L. Weekly (D)2226, at (D)2227 (Fla. 
5th D.C.A. Sept. 25, 1992). 


21 Jennings raises other questions. For 
example, does Jennings apply to city or 
county planning staff? Can they brief a 
decisionmaker prior to a hearing? Can they 
make recommendations to a decisionmaker 
prior to a hearing? Jennings does not an- 


swer these questions. 

22 See Coral Reef Nurseries, 410 So. 2d at 
652-653. 

23 See Dan Gile & Associates, Inc. v. 
Mclver, 831 P.2d 1024 (Or. Ct. App. 1992) 
(referendum not permitted because site- 
specific rezoning is quasi-judicial). 

24 Florida Land Co., 427 So. 2d at 173- 
174; compare Arnel Dev. Co. v. City of Costa 
Mesa, 620 P.2d 565 (Cal. 1980). 

25 See supra note 14. What exactly is 
intended by the open-ended use of the term 
“etc.” in the quote from Snyder cited relat- 
ing to the burden of proof is another exam- 
ple of broad wording. The effects of broad- 
ness of the opinion have only started to 
surface. 

26 Puma v. City of Melbourne, No. 90- 
10022-CA-X/S (Fla. 18th Cir. Ct. amended 
order filed May 13, 1992), appeal pending, 
5th DCA No. 92-01038 (Fla. 5th D.C.A. oral 
argument Feb. 2, 1993). 

27The Melbourne Comprehensive Plan 
had already been found to be “in compli- 
ance” by the Department of Community 
Affairs. See Fia. Star. §163.3184. 

28 Although the application submitted in 
this case was one for an amendment to the 
comprehensive plan, throughout the pro- 
ceedings before the trial court, Mr. Puma’s 
counsel argued that the application was 
essentially a zoning application. 

29 The ruling in Puma seems inconsistent 
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with Rinker Materials v. Dade County, 528 
So. 2d 904 (Fla. 3d D.C.A. 1987). Given the 
sweeping change of the law that Snyder 
implements, however, the issue is worthy 
of further consideration. 

30 Puma, 5th DCA record at 338. The 
same issue has been raised in the following 
cases related to comprehensive plan land 
use amendments: Florida Institute of Tech- 
nology v. Martin County, No. 92-494-CA 
(Fla. 19th Cir. Ct. filed May 28, 1992); 
Section 28 Partnership, Ltd. v. Martin 
County, No. 92-569-CA (Fla. 19th Cir. Ct. 
filed June 24, 1992); and Younger v. City of 
Palm Bay, No. 92-2330-AP (Fla. 18th Cir. 
Ct. oral argument Nov. 18, 1992). 

31 See Nash-Tessler, 17 Fla. L. Weekly at 
(D)2337. 

32 Snyder, 595 So. 2d at 81. 

33 See Irvine v. Duval County Planning 
Commission, 495 So. 2d 167 (Fla. 1986); 
Rural New Town, Inc. v. Palm Beach County, 
315 So. 2d 478 (Fla. 4th D.C.A. 1975). 


34The aftermath of Snyder in the Fifth 
District Court of Appeal is even more bi- 
zarre. In Orange County v. Lust, 602 So. 2d 
568 (Fla. 5th D.C.A. 1992) (en banc), the 
court affirmed the denial of a site-specific 
rezoning in Orange County by use of the 
fairly debatable test. Neither the majority 
opinion nor any other concurring or dis- 
senting opinion made mention of Snyder. 
Judge Sharp’s concurring opinion is compel- 
ling. 

“I agree with the result in this case but I 
disagree as to the proper standard of review 
for the trial court... . 

“In view of the obvious mass confusion 
at the appellate level (at least in the Fifth 
District) as to what standard of review the 
reviewing court should apply to a zoning 
case, I hope our Florida Supreme Court will 
take jurisdiction in an appropriate case and 
instruct us on these matters. We obviously 
need some help!” 

Id. at 576. 

Further, although Lust did not even men- 
tion Snyder, a more recent opinion from a 
Fifth District Court panel reaffirmed the 
Snyder requirement that a zoning authority 
must produce “clear and convincing evi- 
dence” of some specifically stated public 
necessity in order to defeat a landowner’s 
prima facie showing of entitlement to a 
particular use of his or her land. ABG Real 
Estate Development Co., 17 Fla. L. Weekly 
at (D)2227 (citing Snyder). 

35 In essence, the Florida Supreme Court 
is being asked to pick between legal theories 
followed in either Oregon or California, both 
major comprehensive planning states. Ore- 
gon follows quasi-judicial concepts having 
roots in Fasano, 507 P.2d at 23, although 
Fasano has been significantly discredited. 
See Dan Gile & Associates, 831 P.2d at 1025 
(Oregon law now follows directives adopted 
by the legislature that have codified many 
of the concepts in Fasano). California fol- 
lows a legislative approach. In Arnel Dev. 
Co. v. City of Costa Mesa, 620 P.2d 565 (Cal. 
1980), in an effort to protect the citizens’ 
right to referenda in zoning matters, the 
California Supreme Court reversed an ap- 
pellate court decision pronouncing the act 
of rezoning to be quasi-judicial. 
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VIEWPOINT 


Does Common-Law Laches Control 
the Timeliness of Equitable 
Actions Commenced After the 
Statutes of Limitations Have Run? 


rior to 1975, the common- 
law doctrine of laches was 
to equitable actions what 
the statutes of limitations 
were to legal actions.! The statutes of 
limitations applied to legal actions? 
and provided specific time limits for 
commencing actions at law.? Common- 
law laches applied to equitable actions* 
and took into account several factors 
which could be applied unpredictably 
to bar equitable actions after short or 
long periods of time.5 


Statutes of Limitations 
Apply to Equitable Actions 

In 1974, the Florida Legislature 
passed Ch. 74-382 of the Laws of Flor- 
ida, which was titled in part “An Act 
prescribing. . . the applicability of limi- 
tations and laches:”6 The act took effect 
on January 1, 1975,’ and required 
equitable actions to be subject to the 
statutes of limitations.8 The act effec- 
tively required “laches” to bar any 
“action” barred by the statutes of limi- 


by Steven G. Nilsson 


tations, but allowed common-law laches 
to continue to be used where appropri- 
ate to bar equitable actions prior to the 
time they would be barred by the 
statutes of limitations.® 

The act codified new statutes and 
amended old statutes to implement the 
foregoing changes!° which remain in 
effect today.!! The act created F.S. 
§95.011 (Supp. 1974), which stated the 
scope of the act and defined the word 
“action” as follows: “Applicability.—A 
civil action or proceeding, called “ac- 
tion” in this chapter . . . shall be bar- 
red unless begun within the time pre- 
scribed in this chapter or, if a different 
time is prescribed elsewhere in these 
statutes, within the time prescribed 
elsewhere.”!2 The language of F.S. 
§95.011 is “plain,” and the statute’s use 
of the term “shall” indicates that its 
provisions are mandatory.!* A lawsuit 
bringing an equitable “action” between 
private parties is just as much a “civil 
action or proceeding” as a lawsuit bring- 
ing a legal “action” between private 
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parties. 14 

The legislative intent that after 1974 
the statutes of limitations were applica- 
ble to both legal and equitable actions 
can be demonstrated further by com- 
paring certain provisions of F.S. §95.11, 
as amended by the act, with certain 
provisions of the prior version of F.S. 
§95.11. F.S. § 95.11 (1973) provided as 
follows: 
Actions other than those for the recovery of 


real property can only be commenced as 
follows: 


(3) WITHIN FIVE YEARS.—An action upon 
any contract, obligation or liability founded 
upon an instrument of writing not under 
seal. 


(5) WITHIN THREE YEARS. — 


(d) An action for relief on the ground of 
fraud... ; 
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(e) And an action upon a contract, obligation 
or liability not founded upon an instrument 
of writing. ... 


In contrast, the act amended F:S. 
§95.11 (1973) to provide as follows:15 


Actions other than for recovery of real 
property shall be commenced as follows: 


(2) WITHIN FIVE YEARS. — 


(b) A legal or equitable action on a contract, 
obligation, or liability founded on a written 
instrument. 


(3) WITHIN FOUR YEARS. — 


(j) A legal or equitable action founded on 
fraud. 


(k) A legal or equitable action on a contract, 
obligation, or liability not founded on a 
written instrument. .. . 


(1) An action to rescind a contract.1§ 


(p) Any action not specifically provided for 
in these statutes. 


(5) WITHIN ONE YEAR. — 


(a) An action for specific performance of a 
contract.!” 


The “catchall” provision of F.S. 
§95.11(3)(p) ensured that all equitable 
causes of action other than for the 
recovery of real property would be 
subject to a statutory time limitation. !8 

In order to prevent common-law 

laches from being used to allow equita- 
ble actions after they were barred by 
the statutes of limitations, the act 
added as F.S. §95.11(6) the following 
poorly worded’? provision: 
Laches shall bar any action unless it is 
commenced within the time provided for 
legal actions concerning the same subject 
matter regardless of lack of knowledge by 
the person sought to be held liable that the 
person alleging liability would assert his 
rights and whether the person sought to be 
held liable is injured or prejudiced by the 
delay. This subsection shall not affect appli- 
cation of laches at an earlier time in accor- 
dance with law. 

The first sentence of the foregoing 
statute has been referred to as “statu- 
tory laches”2° and technically is a stat- 
ute of limitations.21 The second sen- 
tence of the statute allows common-law 
laches only to be applied to bar a claim 
prior to the running of the statutes of 
limitations. 
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Legislative History 

The Florida State Archives has sev- 
eral documents, letters, and other pa- 
pers constituting legislative history of 
the act.22 The act originated from House 
Bill 895 which initially was drafted by 
the Florida Law Revision Council.?3 
The Florida Law Revision Council was 
created by the state legislature as part 
of the legislative branch of the state 
government”4 and was required by stat- 
ute to: 


(i) Examine the common law, constitution 
and statutes of the state and current judi- 
cial decisions for the purpose of discovering 
defects and anachronisms in the law and 
recommending needed reforms; 


(ii) Recommend, from time to time, such 
changes in the law as it deems proper to 
modify or eliminate antiquated and inequi- 
table rules of law, and to bring the law of 
the state into harmony with modern condi- 
tions.25 

The important role the Florida Law 
Revision Council played in the prepa- 
ration and passage of House Bill 895 
is apparent from numerous references 
to the “council” contained in the staff 
analysis to House Bill 895.26 

One of the act’s most revealing pieces 
of legislative history is a report which 
bears the name of the “Florida Law 
Revision Council” and is titled “Project 
on Statutes of Limitations [—] Some 
Policy Considerations.”2? The project 
discusses at length the historical back- 
ground of common-law laches and the 
current direction the laches doctrine 
should take.2§ The project contains the 
following statements on pp. 4-5: 


Statutes of limitations should be applicable 
to equitable actions as well as actions at 
law. 


(1) Public policy considerations . . . of both 
statutes of limitations and the doctrine of 
laches are identical. 


Assuming that the statute of limitations is 
applicable to equitable actions, a good case 
can be made for abolishing the doctrine of 
laches for the following reasons: 


(1) Operation of the limitations statutes 
would preclude its application after the 
statute had run. 


(2) Its use would then be limited to equita- 
ble actions before the statutory time period 
had run... 


The staff analysis to House Bill 895 
states as follows with regard to the 
portions of the bill which became F.S. 
§§95.011, 95.11, and 95.11(6) (Supp. 
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1974): 


[F.S. §95.011] declares that a civil action 
shall be barred unless begun within the 
time prescribed in this Chapter. . . . 


[F.S. §95.11] is the heart of the bill. It 
contains all the time periods for limitations 
other than for the recovery of real property. 


In addition, the equitable doctrine of laches 
was incorporated into [F.S. §95.11(6)], re- 
quiring that courts exercising equity 
jurisdiction apply the doctrine of laches in 
accord with the legal limitation in actions 
of an equivalent nature. The doctrine may 
still be applied at an earlier time according 
to equitable principles.?9 


Analysis and Judicial 
Interpretations 

Because the act amended the stat- 
utes of limitations to cover all equita- 
ble causes of action, it is illogical to 
conclude that the common-law doctrine 
of laches has viability beyond the limita- 
tion periods mandated by the statutes 
of limitations.°° For instance, if an 
equitable action affirmatively is barred 
by the black-letter language of F-.S. 
§95.011 and the four-year catchall stat- 
ute of limitations contained in FS. 
§95.11(3)(p), it is irrelevant that the 
claim would not be barred by the 
superseded doctrine of common-law 
laches.31 

Although the legislative changes 
which are the subject of this article 
occurred almost 20 years ago, certain 
decisions indicate that the courts either 
do not understand the changes, are not 
aware of the changes, or simply refuse 
to apply them.®? Other decisions ex- 
pressly or implicitly recognize the 
proper interplay between the statutes 
of limitations as applicable to equitable 
actions and the concept of laches as 
modified by the act.33 

In recognizing that the statutes of 
limitations can apply to an equitable 
action, the court in Williams v. Johnson, 
584 So. 2d 90, 92 (Fla. 5th DCA 1991), 
correctly noted as follows: “The appli- 
cable statute of limitations for an equi- 
table action on an implied contract is 
4 years. See §95.11(3)(k), Fla. Stat. 
(1989). The concept of laches may 
shorten this period.” See F.S. §95.11(6) 
(1989) (emphasis added). 

In construing F.S. §95.11(6), the court 
in Smith v. Branch, 391 So. 2d 797, 
798 n.1 (Fla. 2d DCA 1980), “carefully 


researched the issues” and thereafter 
correctly summarized the doctrine of 
statutory laches as follows while not- 
ing the limited remaining viability of 
common-law laches: “[S]ection 95.11(6) 
provides that laches automatically bars 
any action that would be barred by the 
statute of limitations. Where strong 
equities appear, of course, laches may 
be applied before the statute of limita- 
tions has expired” (emphasis added).*4 

A recent case decided by the Second 
District Court of Appeal deserves close 


scrutiny because of the incorrect con- 
clusions it reaches concerning statu- 
tory laches and the viability of common- 
law laches beyond the limitation peri- 
ods mandated by the statutes of limita- 
tions. In Corinthian Investments, Inc. 
v. Reeder, 555 So. 2d 871 (Fla. 2d DCA 
1990), rev. den., 563 So. 2d 631 (Fla. 
1990), the Reeders brought suit to 
reform an agreement for deed to in- 
clude a provision for 9/2 percent inter- 
est and to enforce a payoff figure under 
the agreement for deed as reformed.35 
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Corinthian Investments, Inc., con- 
tended, among other things,*® that statu- 
tory laches under F.S. §95.11(6) barred 
the Reeders’ reformation claim because 
it was barred by the applicable four- 
or five-year statute of limitations.%’ 
Corinthian contended that the applica- 
ble limitation period began running as 
a matter of law when the agreement 
for deed was signed by the Reeders in 
1979 and expired prior to the Reeders’ 
filing of their lawsuit more than seven 
years later.*8 

The trial court refused to apply a 
statutory limitation period to bar the 
Reeders’ reformation claim and issued 
a judgment which granted reformation 
of the agreement for deed and awarded 
damages to the Reeders for the balance 
owed under the agreement for deed as 
reformed.*? The trial court held that 
the statutory limitation period did not 
begin running on the Reeders’ reforma- 
tion claim until more than seven years 
after the Reeders signed the agreement 
for deed and that common-law laches 
did not bar the Reeders’ reformation 
claim.*° 

In affirming the trial court’s holding, 
the Second DCA avoided the issue of 
when the statutory limitation period 
began running and determined instead 
that statutory laches cannot apply to 
an equitable action unless there exists 
a legal action which is the “same cause 
of action” as the equitable cause of 
action.4! The Second DCA held that 
statutory laches cannot be used to bar 
a reformation action because a refor- 
mation action is not an action “on a 
contract” for purposes of applying the 
statutes of limitations and because 
there is no legal action which is the 
“same cause of action” as a reformation 
action.42 The Second DCA concluded 


by holding that the “doctrine of laches, 
without statutory modification,’ gov- 
erned the issue of whether the Reeders’ 
reformation action was barred.43 The 
court quoted one phrase of the act’s 
legislative history in concluding that 
the “legislative history behind section 
95.11(6) supports our view.”44 

In Corinthian, the Second DCA did 
not determine whether the Reeders’ 
action was barred by the statutes of 
limitations and did not mention the 
changes made by the act which make 
all equitable actions subject to the 
statutes of limitations.*® 

Corinthian is wrong for several rea- 
sons. Conditioning statutory laches on 
the existence of a legal action which is 
the “same cause of action” as the equi- 
table action in question, is contrary to 
the language, purpose, and history of 
the act and is illogical. Arguably, one 
can never find a legal action which is 
the “same cause of action” as an equita- 
ble cause of action because the ele- 
ments of the equitable cause of action 
always will be different.*6 

The black-letter language of F.S. 
§95.11(6) does not require the exis- 
tence of a legal action which is the 
“same cause of action” as the equitable 
cause of action, but instead mandates: 
Laches shall bar any action unless it is 
commenced within the time provided for 
legal actions concerning the same subject 
matter regardless of lack of knowledge by 
the person sought to be held liable that the 
person alleging liability would assert his 
rights and whether the person sought to be 
held liable is injured or prejudiced by the 
delay.*” 

The phrase “concerning the same 
subject matter” refers to the subject 
matter as defined by the applicable 
statute of limitations. For instance, if 
the equitable action concerns the sub- 


ject matter of an “action on a contract, 
obligation, or liability founded on a 
written instrument,”48 the five-year limi- 
tation period controls for purposes of 
“laches.” If the equitable action con- 
cerns the subject matter of an “action 
not specifically provided for in” the 
statutes of limitations,49 the four-year 
limitation period controls for purposes 
of “laches.” The foregoing construction 
is consistent with the purpose of the 
act to require “laches” to bar all equita- 
ble causes of action at the same time 
they are barred by the applicable stat- 
ute of limitations. 

Under the approach suggested in the 
preceding paragraph, an action to re- 
form an agreement is an “action on a 
contract” subject to the time limitation 
of F.S. §95.11(2)(b) or (3)(k),5° or an 
action “not specifically provided for” 
and subject to the time limitation of 
F.S. §95.11(3)(p).5! Under the forego- 
ing approach, statutory laches and the 
applicable statute of limitations both 
provide, logically and consistently with 
the purpose of the act, the same time 
limitation for an action to reform an 
agreement. A similar analysis can be 
applied to other equitable actions to 
determine when they are barred by 
statutory laches under the first sen- 
tence of F.S. §95.11(6).52 

Corinthian’s conclusion that the com- 
mon-law doctrine of laches, “without 
statutory modification,’ can control the 
timeliness of an equitable “action” with- 
out regard to whether the claim is 
barred by the statutes of limitations, 
is contrary to the language, purpose, 
and history of the act. F.S. §95.11(6) 
must be read in pari materia®? with 
other relevant provisions of the act.54 
F.S. §95.011 and the first sentence of 
F.S. §95.11(6) impose a mandatory 
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requirement that “laches shall bar any 
action unless” the action is commenced 
within the time period provided by the 
applicable statute of limitations.*> The 
only permissible way to avoid the manda- 
tory bar of statutory laches is to estab- 
lish that the action was commenced 
within the period mandated by the 
applicable statute of limitations. The 
act does not permit the courts to deter- 
mine, as was done in Corinthian, that 
common-law laches can be used to 
determine the timeliness of an equi- 
table action outside the parameters 
mandated by the act and without re- 
gard to whether the action is barred 
by the statutes of limitations. 

Corinthian’s attempt to resurrect the 
common-law doctrine of laches to su- 
persede the statutes of limitations argu- 
ably can be ignored on the ground that 
a court of equity has no power to 
overrule or disregard the legal princi- 
ples legislatively established by the 
act.56 Nonetheless, Corinthian creates 
uncertainty concerning the time limi- 
tations applicable to equitable actions.5” 

The changes implemented by the act 
should have eliminated some uncer- 
tainties in determining how long one 
has to institute an equitable action.5§ 
When timeliness of an equitable action 
is an issue, clearly stated time limits 
encourage settlement and discourage 
expensive and court-congesting litiga- 
tion.59 Arbitrary time limits based in 
part upon requirements which cannot 
be analyzed and applied with reason- 
able certainty® promote litigation be- 
cause the parties and their attorneys 
cannot reasonably determine whether 
a particular claim is or will be barred. 
Because of the current confusion 
concerning statutory laches and the 
proper interpretation of the first sen- 
tence of F.S. §95.11(6),®! litigants and 
their attorneys cannot reasonably de- 
termine whether the timeliness of equi- 
table actions instituted after the stat- 
utes of limitations have run is con- 
trolled by common-law laches or by the 
statutes of limitations, including statu- 
tory laches. 


Recommendations 

Because of Corinthian, defendants 
seeking to bar an equitable claim filed 
beyond the applicable statutory limita- 
tions period should consider asserting 
only the applicable statute of limita- 
tion and avoid referring to “laches,” 
“statutory laches,” or F.S. §95.11(6). 


Plaintiffs who institute an equitable 
action beyond the applicable statutory 
limitation period should consider con- 
tending based upon Corinthian, that 
the “doctrine of laches, without statu- 
tory modification,’ controls the timeli- 
ness issue because there is no legal 
action which is “the same cause of 
action” as the equitable action. 

The legislature should act to ensure 
that the statutes of limitations are 
applied to supersede the doctrine of 
common-law laches in those cases 
where equitable actions are commenced 
beyond the time periods mandated by 
the statutes of limitations. In this 
regard, the legislature should repeal 
the first sentence of F.S. §95.11(6) and 
the concept of “statutory laches.” The 
foregoing change will not alter the 
statutory time limitations currently 
applicable to equitable actions.®? The 
legislature also should clarify the 
second sentence of F.S. §95.11(6) to 
ensure that common-law laches can 
only control the timeliness of equitable 
actions prior to the running of the 
statutes of limitations.®? The foregoing 
changes, if adhered to by the courts, 
should eliminate confusion about the 
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proper relationship of common-law and 
statutory laches to the statutes of limi- 
tations and provide litigants, attor- 
neys, and their clients with needed 
certainty about the time limitations 
applicable to equitable actions.*4 9 


1 Shew v. Kirby, 185 So. 2d 770, 771 
(Fla. 2d D.C.A. 1961); Cook v. Central and 
Southern Florida Flood Control District, 
114 So. 2d 691, 693 (Fla. 2d D.C.A. 1959). 

2 Reed v. Fain, 122 So. 2d 322, 325 (Fla. 
2d D.C.A. 1960) (recognizing that “the stat- 
utes of limitations apply to law actions”). 

3 Fra. Star. §95.11 (1973); Sharrow v. 
City of Dania, 180 So. 18, 21 (Fla. 1938) 
(holding that the running of the statutes of 
limitations is a “mere matter of time”). 

4 Reed v. Fain, 122 So. 2d 322, 325 (Fla. 
2d D.C.A. 1960) (recognizing that “the doc- 
trine of laches applies to equity cases”). 

5 Balma v. Evans, 107 So. 2d 620, 621 
(Fla. 3d D.C.A. 1959) (holding that action 
commenced 21 months after incident in 
question was barred by laches); City of 
Stuart v. Green, 23 So. 2d 831, 833 (Fla. 
1945) (holding that action commenced 18 
years after incident in question was not 
barred by laches). “[A]pplicability of the 
doctrine of laches depends upon the facts of 
the particular case.” Wiggins v. Lykes Bros., 
Inc., 97 So. 2d 273, 275 (Fla. 1957). In 
Dacus v. Blackwell, 90 So. 2d 324, 328 (Fla. 
1956), the court held that laches requires 
not only a “lapse of time, but also that the 
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delay was unreasonable and that it has 
reacted to the disadvantage of the person 
seeking to invoke the doctrine.” In Van 
Meter v. Kelsey, 91 So. 2d 327, 330-331 (Fla. 
1956), the court held that the elements 
“necessary to establish laches as a bar to 
relief” are i) “there must be conduct on the 
part of the defendant. . . giving rise to the 
situation of which complaint is made,” ii) 
“the plaintiff, having had knowledge or 
notice of the defendant’s conduct, and hav- 
ing been afforded the opportunity to insti- 
tute suit, is guilty of not asserting his rights 
by suit,” iii) “lack of knowledge on the part 
of the defendant that plaintiff will assert 
the right on which he bases his suit,’ and 
iv) “injury or prejudice to the defendant in 
the event relief is accorded to the plain- 
tiff...” Notwithstanding the foregoing 
requirements, the courts occasionally held 
that common-law laches required an equita- 
ble claim to be barred at the same time it 
would be barred by the statutes of limita- 
tions. H.K.L. Realty Corp. v. Kirtley, 74 So. 
2d 876, 878 (Fla. 1954); Erickson v. Insur- 
ance Co. of North America, 63 So. 716 (Fla. 
1913) (using statute of limitations to bar 
reformation action). 

6 Fla. Laws ch. 74-382. The title of a 
legislative act has the “important function 
of defining the scope of the act,” Finn v. 
Finn, 312 So. 2d 726, 730 (Fla. 1975), and 
may be persuasive in determining legisla- 
tive intent. State v. Bussey, 463 So. 2d 1141, 
1143 (Fla. 1985). 

7 Fla. Laws ch. 74-382, §36. 

8 Fla. Laws ch. 74-382, §§1-36, with 
particular emphasis on §§1, 7, and 8. For 
purposes of this article, the phrase “statutes 
of limitations” includes statutes of non- 
claim, Barnett Bank of Palm Beach County 
v. Estate of Read, 493 So. 2d 447, 448-49 
(Fla. 1986) (recognizing distinction between 
statutes of limitations and statutes of non- 
claim, and statutes of repose). Kush uv. 
Lloyd, 17 Fla. L. Weekly 730, 731 (Fla. Dec. 
3, 1992) (recognizing distinction between 
statutes of limitations and statutes of re- 
pose). This article primarily addresses the 
time limitations for equitable actions other 
than for the recovery of real property. See 
Fra. Star. §§95.011 and 95.11 (1991). The 
time limitations for actions for the recovery 
of real property, including equitable ac- 
tions, are controlled by statutes such as FLA. 
Star. §§95.011 and 95.12 (1991). 


° Fla. Laws ch. 74-382, §7. Smith v. 
Branch, 391 So. 2d 797, 798 (Fla. 2d D.C.A. 
1980). 

10 Compare Fa. Star. §§95.11 and 95.12 
(1973) with Fra. Stat. §§95.011, 95.11 and 
95.12 (Supp. 1974). 


11 Compare Ftia. Stat. §§95.011, 
95.11(2)(b), 3G), (k), (1), (p), 5(a), and (6), 
and 95.12 (Supp. 1974) with F.a. Star. 
§95.011 (1991) and the corresponding provi- 
sions of Fia. Stat. §§95.11 and 95.12 (1991). 
12 Fla. Laws ch. 74-382, §1. 

13 Public Health Trust of Dade County v. 
Menendez, 584 So. 2d 567, 569 (Fla. 1991) 
(holding that the language of Fra. Stat. 
§95.011 is “plain”); Neal v. Bryant, 149 So. 
2d 529, 532 (Fla. 1963) (holding that “shall” 
means “mandatory”). 

14 Lee v. Lang, 192 So. 490, 492 (Fla. 


1940) (recognizing that the term “civil ac- 
tion” includes “all legal proceedings partak- 
ing of the nature of a suit and designed to 
determine the rights of private parties”). 

15 Fla. Laws ch. 74-382, §7 (codified as 
Fa. Stat. §95.11 (Supp. 1974)). 

16 This provision was added by the act. 
An action to rescind a contract generally is 
viewed as an equitable action. See, e.g., 
Richard Bertram & Co. v. Barrett, 155 So. 
2d 409, 411-12 (Fla. ist D.C.A. 1963). 

17 This provision was added by the act. 
An action for specific performance of a 
contract generally is viewed as an equitable 
action. See, e.g., Humphrys v. Jarrell, 104 
So. 2d 404, 410 (Fla. 2d D.C.A. 1958). 

18 Elizabeth N. v. Riverside Group, Inc., 
585 So. 2d 376, 377 (Fla. 1st D.C.A. 1991) 
(recognizing that Fua. Star. §95.11(3)(p) is a 
“catchall” provision); Wellman v. Wellman, 
668 P.2d 1060, 1062 (Mont. 1983) 
(interpreting similar provision to require 
that “statute of limitations applies to suits 
in equity and actions at law”). See supra 
note 8 as to statutory time limitations for 
actions for the recovery of real property. 

19 Note, The Doctrine of Laches in Flor- 
ida: A Statutory Hybrid?, 13 Stetson L. Rev. 
446, 454-459 (1984), illustrates why the 
first sentence of Fia. Stat. §95.11(6) (Supp. 
1974) can be considered poorly worded. See 
also infra note 47. 

20 Corinthian Investments, Inc. v. Reeder, 
555 So. 2d 871, 872 (Fla. 2d D.C.A. 1990); 
Engle v. Acopian, 432 So. 2d 113, 115 (Fla. 
5th D.C.A. 1983). 

21 Statutes of limitations “are such legisla- 
tive enactments as prescribe the periods 
within which actions may be brought upon 
certain claims or within which certain rights 
may be enforced.” Buack’s Law Dictionary 
1077 (rev. 4th ed. 1968). 

22 Florida State Archives, Series 19, Car- 
ton 205; Jacksonville Electric Authority v. 
Dept. of Revenue, 486 So. 2d 1350, 1354 n.10 
(Fla. 1st D.C.A. 1986) (indicating that legis- 
lative history can be found in materials in 
the Florida State Archives). 

23 See letter dated Sept. 12, 1973, from 
Michael Huey to Rep. Elaine Gordon, 
Florida State Archives, Series 19, 
Carton 205. 

24 Wilson, The Florida Law Revision Coun- 
cil, 42 Fia. B.J. 1226 (Dec. 1968). 1976 Fia. 
Arry Gen. Ann. Rep. 076-53. 


25 Fa. Star. §13.96 (Supp. 1972). 


26 The material quoted below is taken 
from a document entitled “CS/HB—Section 
Summary.” The foregoing summary is re- 
ferred to as the “Staff Analysis, House 
Committee on Judiciary” in Corinthian In- 
vestments, Inc. v. Reeder, 555 So. 2d 871, 
874 (Fla. 2d D.C.A. 1990). The foregoing 
staff analysis contains the following refer- 
ences to the “council”: 

i) “This section also incorporates the Coun- 
cil’s policy decision . . .;” 

ii) “The Council in its proposed revision 
decided to. . .;” 

iii) “It was thought by the Council that 


iv) “The Council felt . . .;” 
v) “(I]n keeping with the Council’s policy 


decision. . .; 
vi) “This section demonstrates the Coun- 


38 THE FLORIDA BAR JOURNAL/MARCH 1993 


” 


cil’s policy decision. . .; 

vii) “The repeal . .. can be justified by the 
general principle that the Council was at- 
tempting to eliminate special exceptions 
and exemptions under the revised statute.” 
Florida State Archives, Series 19, Carton 
205. 

27 Florida State Archives, Series 19, Car- 
ton 205. 

28 Id. Project on Statutes of Limitations 
[—] Some Policy Considerations at 1-6 
(1972). 

29 Florida State Archives, Series 19, Car- 
ton 205. 

30 Because the act was a complete reenact- 
ment of Ch. 95, as amended, and was 
designed to regulate the entire subject of 
statutes of limitations and laches, the com- 
mon-law doctrine of laches yields to the 
implied meaning of Ch. 95 of the Florida 
Statutes as well as to its expressed provi- 
sions. Broward v. Broward, 117 So. 691, 693 
(Fla. 1928) (holding that “[gleneral and 
comprehensive statutes that are designed 
to regulate an entire subject supersede all 
common-law rules in the premises, and the 
valid provisions of the statutes are the 
controlling law”). 

31 See supra note 30. 

32 Gevertz v. Gevertz, 566 So. 2d 541, 543 
n.5 (Fla. 3d D.C.A. 1990); Corinthian In- 
vestments, Inc. v. Reeder, 555 So. 2d 871, 
873-75 (Fla. 2d D.C.A. 1990); Briggs v. 
Estate of Geelhoed, 543 So. 2d 332, 333 (Fla. 
4th D.C.A. 1989); City of Miami v. Gates, 
393 So. 2d 586, 589 n.9 (Fla. 3d D.C.A. 
1981); Jefferies v. Corwin, 363 So. 2d 600, 
601 (Fla. 4th D.C.A. 1978). 

33 Williams v. Johnson, 584 So. 2d 90, 
92 (Fla. 5th D.C.A. 1991); Farmers and 
Merchants Bank v. Riede, 565 So. 2d 883, 
885 (Fla. Ist D.C.A. 1990); Enale v. Acopian, 
432 So. 2d 113, 115-16 (Fla. 5th D.C.A. 
1983); and Smith v. Branch, 391 So. 2d 
797, 798 (Fla. 2d D.C.A. 1980). 


34 In 1990, the Second DCA erroneously 
labeled the language quoted in the text from 
Smith v. Branch as dicta. Corinthian Invest- 
ments, Inc. v. Reeder, 555 So. 2d 871, 874 
n.2 (Fla. 2d D.C.A. 1990). The language 
quoted from Smith v. Branch is not dicta 
because it was essential to the court’s deci- 
sion to reverse based upon the trial court’s 
possible use of the first sentence of Fia. Star. 
§95.11(6) to decide the laches issue instead 
of the second sentence of Fia. Stat. §95.11(6). 
State ex rel. Biscayne Kennel Club v. Board 
of Business Regulation of State of Florida, 
276 So. 2d 823, 826 (Fla. 1973) (recognizing 
that language “essential” to a decision’s 
holding is not dicta). 


35 Pinellas County, O.R., Book 6844 at 
1369, 1371, and 1377. 


36 Corinthian contended there was no 
“mutual mistake” justifying reformation be- 
cause the Reeders were aware the agree- 
ment for deed did not include any interest 
element in the $4,847.13 monthly payments. 
Pinellas County Cir. Civ. Case No. 86-19075 
at 1892-1893 of Record on Appeal. On their 
federal income tax returns signed under 
penalties of perjury, the Reeders never 
reported any portion of the $4,847.13 
monthly payments as interest, thereby avoid- 
ing the recognition of over $200,000 of 


on 
| 


purported interest income for federal in- 
come tax purposes. Pinellas County Cir. 
Civ. Case No. 86-19075 at 1162-1172 of 
Record on Appeal. 

37 Pinellas County Cir. Civ. Case No. 
86-19075 at 1889 of Record on Appeal. 

38 Jd. at 1889-92 and Pinellas County, 
O.R., Book 6844 at 1374. Under Florida 
law, a party to an agreement has a legal 
duty to “learn and understand the contents” 
of an agreement before they sign it. Parham 
v. East Bay Raceway, 442 So. 2d 339, 400-01 
(Fla. 2d D.C.A. 1983). The statutes of limi- 
tations begin running when a party “knew 
or should have known” of the matter which 
is the basis of the suit. Senfield v. Bank of 
Nova Scotia Trust Co., 450 So. 2d 1157, 
1162-63 (Fla. 3d D.C.A. 1984); cf. Creviston 
v. General Motors Corp., 225 So. 2d 331, 334 
(Fla. 1969) (holding that “regardless of the 
underlying nature of a cause of action,” the 
limitations period begins running with the 
suing party’s “discovery or duty to dis- 
cover”). The statutory laches period of Fa. 
Star. §95.11(6) begins running based upon 
constructive notice. Engle v. Acopian, 432 
So. 2d 1138, 115-16 (Fla. 5th D.C.A. 1983). 
As a matter of law, a statutory limitation 
period begins running on a reformation 
action when the instrument sought to be 
reformed is delivered. Stowe v. Head, 728 
S.W. 2d 120, 122-26 (Tex. Ct. App. 1987). 

39 Pinellas County, O.R., Book 6844 at 
1374-78. 

40 Id. at 1369 and 1374. 

41 Corinthian Investments, Inc. v. Reeder, 
555 So. 2d 871, 874 (Fla. 2d D.C.A. 1990). 
The Second DCA also stated that the legal 
cause of action must be “equivalent to” and 
“the same as” the equitable cause of action. 
Id. 

42 Id. at 872, 873-75. 

43 Id. at 875 (emphasis added). 

44 Td. at 874-75. The court quoted the 
following phrase 7 from the staff analysis: 
“(That courts exercising equity jurisdiction 
apply the doctrine of laches in accord with 
the legal limitation period in actions of an 
equivalent nature.” The court made no re- 
ference to the project, the Florida Law 
Revision Council, or other statements con- 
tained in the staff analysis. Corinthian 
Investments, Inc. v. Reeder, 555 So. 2d at 
871-75. 


45 Corinthian Investments, Inc. v. Reeder, 
555 So. 2d at 872-75. 


46 For instance, a general requirement 
to maintain an equitable cause of action is 
the absence of an adequate remedy at law. 
Moss v. Sperry, 191 So. 531, 538 (Fla. 1939); 
Lake Tippecanoe Owners Assoc., Inc. v. 
National Lake Developments, Inc., 390 So. 
2d 185, 187 (Fla. 2d D.C.A. 1980). Actions 
at law do not have the foregoing require- 
ment. 


47 The phrase in the first sentence of FLA. 
Stat. §95.11(6) (1991), ending with the 
words “concerning the same subject mat- 
ter,” is the operative portion of the first 
sentence of Fra. Star. §95.11(6). Certain 
decisions imply that the phrases following 
the word “regardless” in the first sentence 
of Fra. Star. §95.11(6) do not detract from 
the mandatory phrase which precedes the 
word “regardless.” Engle v. Acopian, 432 


So. 2d 113, 116 (Fla. 5th D.C.A. 1983); 
Smith v. Branch, 391 So. 2d 797, 798 (Fla. 
2d D.C.A. 1980); but see City of Miami v. 
Gates, 393 So. 2d 586, 589 n.9 (Fla. 3d 
D.C.A. 1981) (stating in dicta that the first 
sentence of Fra. Star. §95.11(6) eliminates 
some of the common-law requirements of 
laches in some equitable actions, but does 
not eliminate all the common-law require- 
ments of laches in all equitable actions). 
The mandatory language preceding the word 
“regardless” applies regardless of any of the 
several elements of common-law laches, 
including the two listed after the word 
“regardless.” It is unreasonable to construe 
the first sentence of Fra. Star. §95.11(6) in 
a way which allows all or part of the 
common-law laches doctrine to remain vi- 
able after the period when a particular 
equitable action affirmatively is barred by 
the statutes of limitations. Other construc- 
tions which lead to unreasonable conclu- 
sions not carrying out the legislative intent 
are not preferred constructions. Carawan 
v. State, 515 So. 2d 161, 166-67 (Fla. 1987); 
Drury v. Harding, 461 So. 2d 104, 108 (Fla. 
1984). Examples of questionable construc- 
tions of the first sentence of Fia. Srar. 
§95.11(6) are outlined in Note, The Doctrine 
of Laches in Florida: A Statutory Hybrid?, 
13 Stetson L. Rrv. 446, 454-458 (1984). 

48 Fa. Star. §95.11(2)(b) (1991). 

49 Fra. Star. §95.11(3)(p) (1991). 

50 Contrary to the Second DCA’s decision 
in Corinthian, other Florida courts have 
held that a reformation action is an action 


“on a contract.” Erickson v. Insurance Co. 
of North America, 63 So. 716, 717 (Fla. 
1913) (holding that an action to reform a 
contract is an action “upon [a] contract” for 
purposes of the statutes of limitations and 
laches); City of Mascotte v. Florida Munici- 
pal Liability Self Insurers Program, 444 So. 
2d 965, 967 (Fla. 5th D.C.A. 1984), rev. 
den., 451 So. 2d 847 (Fla. 1984) (holding 
that an action to reform a contract is an 
action “on the contract”); Troiano v. Troiano, 
549 So. 2d 1053, 1055-56 (Fla. 5th D.C.A. 
1989), rev. den., 562 So. 2d 345 (Fla. 1990) 
(recognizing argument that a reformation 
action can be barred by either Fa. Star. 
§§95.11(3)(k) or 95.11(2)(b)). 

51 Where it is clear that the statutes of 
limitations have run, specific identification 
of the applicable limitation provision is not 
critical. Baskin v. Griffith, 127 So. 2d 467, 
472 (Fla. 1st D.C.A. 1961); Kitzinger v. Gulf 
Power Co., 432 So. 2d 188, 190 n.1 (Fla. 1st 
D.C.A. 1983). 

52 There even is a time limitation pro- 
vided for a legal “action for specific perform- 
ance of a contract.” Fra. Star. §95.11(5)(a) 
(1991). Although as a practical matter a 
legal “action for specific performance of a 
contract” may be rare or nonexistent, a time 
limitation nonetheless is “provided for legal 
actions concerning the same subject matter” 
as an equitable “action for specific perform- 
ance of a contract.” 

53 Where different statutes are enacted 
as part of the same act, they are required 
to be read together. Major v. State, 180 So. 
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2d 335, 337 n.1 (Fla. 1965). Courts must 
“view the entire statutory scheme to deter- 
mine legislative intent.” Ferguson v. State, 
377 So. 2d 709, 710-11 (Fla. 1979). 

54 See supra text accompanying notes 
12-14 and 15-18. 

55 Although in Corinthian the Second 
DCA recognized that the Reeders’ reforma- 
tion action was not “commenced within the 
time provided for legal actions concerning 
the same subject matter,’ the court failed 
to apply the mandatory language of FLa. 
Star. §95.11(6) that “[IJaches shall bar any 
{such] action. . . 2” Corinthian’s conclusion 
that certain equitable actions cannot be 
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commenced within the time periods pro- 
vided for legal actions concerning the same 
subject matter leads to the illogical result 
that “[l]Jaches shall bar any [such] action 

.”” without regard to when it is com- 
menced. 

56 Bank of South Palm Beaches v. Stock- 
ton, Whatley, Davin & Co., 473 So. 2d 1358, 
1361 (Fla. 4th D.C.A. 1985) (holding that 
courts of equity have no “power to overrule 
established law” or “disregard” “established 
legal principles”). 

57 Some trial courts outside the 
jurisdiction of the Second DCA may be 
obligated to follow Corinthian. Pardo v. 
State, 596 So. 2d 665, 666 (Fla. 1992) 
(holding that “decisions of the district courts 
of appeal represent the law of Florida . . ” 
and “in the abscence of interdistrict conflict 
. . . bind all Florida trial courts”). 

58 The act did not eliminate all uncertain- 
ties in this regard. When statutes of limita- 
tions govern the issue of when a claim is 
time barred, there still can be litigation and 
uncertainty over other issues such as when 
the statutes of limitations begin to run. See, 
e.g., Peat, Marwick, Mitchell & Co. v. Lane, 
565 So. 2d 1323 (Fla. 1990). Also, the second 
sentence of Fia. Star. §95.11(6) (Supp. 1974) 
continued the inherent uncertainty of when 
common-law laches will bar an equitable 
action prior to the running of the statutes 
of limitations. See supra note 5 and accompa- 
nying text. 

59 “Litigants need predictability and cer- 
tainty whenever possible in a trial court. 
Predictability and stability in the law pro- 
mote amicable settlements and help people 
avoid litigation.” State v. Bamber, 592 So. 
2d 1129, 1132 (Fla. 2d D.C.A. 1991). 

60 See supra note 5 and accompanying 
text and text accompanying notes 41-45. 

61 See supra note 47 and accompanying 
text and text accompanying notes 41-45. 

62 For instance, see supra text accompa- 
nying notes 10-14 and 15-18. The time 
limitations for equitable actions for the 
recovery of real property are controlled by 
statutes such as Fra. Stat. §§95.011 and 
95.12 (1991). 

63 The revised version of the second sen- 
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tence of Fia. Star. §95.11(6) should be in- 
cluded as part of FLA. Star. §95.011 to ensure 
uniformity between equitable actions for 
recovery of real property and equitable 
actions other than for recovery of real prop- 
erty. See the first 13 words of F.a. Star. 
§95.11. 

64 To provide increased certainty about 
the time limitations applicable to equitable 
actions, the legislature should consider abol- 
ishing common-law laches in all cases and 
allowing the existing statutes of limitations 
such as Fa. Star. §§95.011 and 95.11(1)-(5) 
to exclusively prescribe the time limitations 
for equitable actions. As explained in this 
article, the act had the practical effect of 
abolishing common-law laches in those cases 
where equitable actions are barred by the 
statutes of limitations. Additionally, the 
legislature previously has abolished laches 
in divorce and separation cases. Fia. Stat. 
Ann. §61.044 (1985). Arguably, there is no 
compelling reason for continuing to subject 
equitable claims to the inherent uncertain- 
ties of common-law laches prior to the 
running of the statutes of limitations as 
allowed by the second sentence of Fia. Stat. 
§95.11(6) (1991). See Project on Statutes of 
Limitation [—] Some Policy Considerations 
at 4-6, Florida State Archives, Series 19, 
Carton 205. Attorneys and their clients who 
analyze the merits of an equitable cause of 
action are entitled to just as much certainty 
in determining whether the action can be 
or is timely filed, as attorneys and their 
clients who analyze the merits of an action 
at law. See supra note 59 and accompanying 
text. 
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ENVIRONMENTAL & LAND USE LAW 


Water, Wetlands, and Wildlife: 


The Coming Crisis in Consumptive Use 


he municipal water wars of 
the 1970’s and 1980’s fo- 
cused considerable attention 
on the competition among 
applicants vying for their piece of the 
“water supply pie.”! In the 1990’s, 
however, a historic source of water 
supply competition has reemerged. The 
drought-induced competition between 
humanity and nature in South Florida 
that spurred the enactment of F.S. Ch. 
373 in 1972 has again assumed center 
stage in the state’s ongoing water pol- 
icy debate.? While the direct destruction 
of wetlands has been slowed through 
dredge and fill regulation, the more 
insidious impact of surface water di- 
versions and ground-water withdrawals 
for water supply may soon dwarf dredge 
and fill in terms of its effect on the 
state’s wetland and wildlife resources. 
A number of emerging cases suggest 
that the unique and heralded statutory 
framework for water allocation in Flor- 
ida, Part II of F.S. Ch. 373, will now 
be tested as a means to resolve con- 
flicts between “people and alligators.” 
This article addresses the present 
ability of F.S. Ch. 373, Part II and its 
implementing regulations, to protect 
wetland and wildlife resources in water 
supply allocation decisions. Alterna- 
tive means to protect wetlands and 
wildlife in the water supply decision- 
making process are then briefly pre- 
sented. 


Water Supply Management 
and Hydro-ecology 

Increased attention to the environ- 
mental implications of water supply 
decisions has been fostered by the 
growing understanding of the complex 
relationship between hydrology, geol- 
ogy, and wetland ecology, a hybrid 
science sometimes referred to as hydro- 
ecology. The environmental impacts of 
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dredge and fill, and drainage on wet- 
lands systems are usually quite obvious 
—the replacement of a natural wetland 
by an upland, usually for the purposes 
of some form of development. Wetland 
impacts resulting from diversions and 
withdrawals tend to be indirect and 
are often delayed. In the case of for- 
ested wetlands, for example, lowering 
water tables may cause soil subsi- 
dence, resulting in canopy thinning, 
increased photosynthetic activity, and 
changes to the composition of under- 
story vegetation. Diminished hydro- 
periods may increase fire frequency, 
intensity, and distribution. Such 
changes may also adversely affect the 
distribution of species at higher trophic 
levels, including endangered or threat- 
ened species. 

These impacts do not become imme- 
diately manifest, and in some cases 


may already be irreversible before they 
have even been observed. Nor is the 
geographic extent of the impact easily 
predictable since it often depends on 
geology that is rarely uniform and 
often difficult to discern. In addition, 
the historic alteration of drainage pat- 
terns coupled with cyclical droughts 
introduce extenuating factors that may 
hasten ecosystem dysfunction and con- 
fuse causation. 


Protection of Wetlands 
and Wildlife 

Florida’s Water Resources Act,® and 
the Model Water Code® on which it is 
based, emphasize protection of the natu- 
ral environment through com- 
prehensive resource management, in- 
cluding consumptive use permitting. 
Prior to the enactment of a com- 
prehensive regulatory scheme, water 
use conflicts in Florida were managed 
under the common-law doctrine of rea- 
sonable use. All users of a defined 
water body were entitled to make rea- 
sonable use of it and to protection 
against unreasonable use by others, 
even if they made use of the water in 
place without withdrawal or diversion. 
In Taylor v. Tampa Coal Co., 46 So. 
2d 392 (Fla. 1950),”? the Florida Su- 
preme Court upheld an injunction 
against irrigation withdrawals that low- 
ered water levels and thus interfered 
with the use of the lake for swimming, 
boating, fishing, and aesthetics. One 
of the plaintiffs had also alleged that 
lowering lake levels would interfere 
with “the growth and productive ca- 
pacity of the trees and ferns on his 
land.” Although no Florida common- 
law cases ever addressed the issue of 
whether harm to more public water 
resource values, wetlands and wildlife, 
would be contrary to the reasonable 
use rule, such an application is clearly 
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consistent with the doctrine.8 

The Water Resources Act replaced 
the common-law scheme with a 
comprehensive administrative frame- 
work based on five regional water 
management districts. One of the statu- 
tory policies is “to preserve natural 
resources, fish and wildlife.”? Consump- 
tive use permitting provides one of the 
principal means for the districts to 
regulate human activities that might 
adversely affect these resources.!° The 
districts are authorized to require con- 
sumptive use permits,!! to require 
reductions in usage during water 
shortages,!2 and to reallocate water 
upon expiration of permits.!% To re- 
ceive a permit, the applicant must 
demonstrate the proposed use will not 
interfere with any presently existing 
legal use of water, is “reasonable- 
beneficial,” and is consistent with the 
public interest.!4 

A practitioner seeking to protect the 
interests of wetlands and wildlife might 
turn first to the criterion protecting 
existing users. One who owns wetlands 
or is otherwise authorized to assert a 
claim to their protection might argue 
that the common law protects such 


uses against unreasonable interference 
and that the statute should be inter- 
preted consistent with that meaning. 
Both the statute and the Model Water 
Code, however, omitted definitions of 
the relevant terms. The water manage- 
ment districts that have adopted their 
own definitions have interpreted the 
criterion as protecting only users that 
are exempt or permitted.!5 The South- 
west Florida Water Management 
District directly addressed the issue 
in West Coast Regional Water Supply 
Authority v. Southwest Florida Water 
Management District,!® ruling that a 
rancher whose swamps were allegedly 
drained because of the drawdowns in- 
duced by a nearby well field was not 
entitled to protection as an existing 
user. 

The other permitting criteria offer 
more likely protective avenues. The 
“reasonable-beneficial” use standard re- 
quires the applicant to demonstrate 
that the purpose and the manner of use 
are “both reasonable and consistent 
with the public interest.”!”7 As if to 
emphasize the importance of public 
interest considerations, the statute sets 
forth consistency with the public inter- 
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est as the third criterion. As discussed 
above, Florida’s common-law reason- 
able use doctrine allowed consideration 
of the adverse effects of lowering water 
levels on plant communities. Commen- 
tators analyzing other reasonable use 
decisions have identified several rele- 
vant factors for consideration in 
determining whether a use is reason- 
able. These include the suitability of 
the use for the waterbody, its social 
value, and the extent of harm caused.!8 
The public interest criterion offers the 
broadest authority for implementing 
the statutory policy of protecting natu- 
ral resources, fish, and wildlife. 
Florida’s water management districts 
have adopted rules interpreting and 
implementing the statutory criteria to 
varying degrees to protect wetlands 
and wildlife from the adverse effects 
of water withdrawals. The two small- 
est districts, Northwest and Suwannee 
River, merely cite the statutory criteria 
and state water policy. The larger 
districts explicitly protect wetlands and 
wildlife. Southwest, for example, re- 
quires the applicant to demonstrate 
“on both an individual and cumulative 
basis” that the proposed use “will not 
cause adverse environmental impacts 
to wetlands, lakes, streams, estuaries, 
fish and wildlife or other natural re- 
sources.”!9 South Florida requires 
assurance that the use “will not cause 
significant environmental impacts.”’2° 
The criteria of the St. Johns River 
Water Management District are the 
most complex and leave the most dis- 
cretion to the agency on whether a use 
that harms wetlands or wildlife never- 
theless meets the statutory criteria. 
Instead of prohibiting adverse environ- 
mental impacts, St. Johns requires the 
reduction of environmental harm to 
“an acceptable amount’?! and only pro- 
hibits lowering water levels if 
“vegetation will be adversely and sig- 
nificantly affected on lands other than 
those. . . controlled by the applicant.”22 
The most recent administrative deci- 
sion interpreting these criteria is 
Osceola County v. St. Johns River Water 
Management District,?3 in which the 
district governing board denied a con- 
sumptive use permit for a well field on 
land owned by the district, the Bull 
Creek Wildlife Management Area. This 
area has extensive, varied wetlands, 
ranging from connected forested sys- 
tems to isolated, shallow herbaceous 
marshes. Although the withdrawal was 


AE 


expected to cause a minimal drawdown 
of the surficial aquifer of .14 feet, the 
hearing officer found that such a minor 
change could significantly affect wet- 
land plant and animal communities. 
The applicant failed to adequately as- 
sess these impacts and, therefore, was 
unable to demonstrate that environ- 
mental harm had been reduced to an 
acceptable amount. A commitment to 
monitor and mitigate for adverse ef- 
fects was insufficient to meet the initial 
burden and thus the applicant failed 
to prove reasonable beneficial use. 

The most expansive decision is that 
of the South Florida Water Manage- 
ment District in South Dade Agro 
Homes,”4 which denied a consumptive 
use permit for a tomato farm because 
the use would facilitate the conversion 
to agricultural production of undis- 
turbed wetlands that were habitat for 
the endangered Cape Sable Sparrow. 
The district ruled that such a use was 
not consistent with the public interest 
because of the secondary impacts. 

Decisions relying on case-by-case 
analysis are risky for applicants. The 
applicant in Osceola County appar- 
ently never anticipated that a minor 
drawdown might be found to have such 
devastating effects and consequently 
was not prepared with an adequate 
mitigation plan. They are also risky for 
the resource, as they rely on the vari- 
able abilities of the districts and third 
parties to demonstrate adverse im- 
pacts when confronted with powerful 
applicants who committed to seeking 
permits based on the assumption that 
water supplies are available for alloca- 
tion. Moreover, the districts have 
inherent difficulties in adequately con- 
sidering cumulative impacts when 
looking at specific permits. Fortunately, 
there is a more comprehensive means 
to ensure the protection of wetlands 
and wildlife in consumptive use per- 
mitting decisions. 

The Model Water Code and the Water 
Resources Act strongly emphasize plan- 
ning.25 Until recently, however, the 
agencies have concentrated on the is- 
suance of permits. The statute requires 
the districts to establish minimum flows 
and levels, using the best information 
available, to protect water resources 
from significant harm.26 Minimum 
flows must also protect the “ecology of 
the area.”2” The statute also authorizes 
the districts to reserve water from use 
by permit applicants for the protection 
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of fish and wildlife,2® and to prohibit 
or restrict uses on designated bodies 
of water that may be inconsistent with 
the objective of protecting fish and 
wildlife.?9 

Although these provisions have been 
codified for 20 years, there have been 
no reservations of flow or restrictions 
of use by rule to protect fish, wildlife, 
or ecosystems. There has been very 
limited implementation of the mini- 
mum flows and levels requirements.*° 
Southwest has adopted regulatory lev- 
els for lakes?! and a process for 
establishing minimum flows,°? which 
seems likely to be abandoned in favor 
of one that is more technically justi- 
fied.23 The South Florida Water 
Management District has established 
minimum flows and levels for two agri- 
cultural areas, but fish and wildlife are 
not the reasons.*4 St. Johns has adopted 
minimum flows and levels for the 
Wekiva River basin,® as directed by 
the legislature.°6 

All of the districts, however, are now 
making serious efforts as part of the 
process of developing surface water 
improvement and management plans,°” 
district water management plans, 
ground-water basin resource availabil- 
ity inventories,?9 and technical 
assistance to local governments,*° to 
develop the scientific basis for estab- 
lishing minimum flows and levels to 
protect ecosystem functioning. 


Alternative Sources 
of Protection 

Part II of F.S. Ch. 373 is not the only 
legal means to secure protection for 
wetlands and wildlife in water man- 
agement district water supply alloca- 
tion decisions. The federal Endangered 
Species Act, Federal Reserved Water 
Rights, and the Public Trust Doctrine 
may also offer avenues to protect wet- 
lands and wildlife under limited 
circumstances. Part IV of F.S. Ch. 373 
may also serve as a basis for protecting 
surface waters from the effects of water 
supply diversions and withdrawals. 
Moreover, amendments to §404 of the 
Clean Water Act have been proposed 
that would encompass drainage within 
the gambit of activities requiring per- 
mits for activities within wetlands. 


The Endangered Species Act 
Section 9 of the Endangered Species 

Act (ESA) prohibits any person from 

“taking” a listed endangered or threat- 


ened species.4! Taking is not limited 
to the physical destruction of a particu- 
lar individual, but may include taking 
by “habitat modification”’—provided 
that proof can be brought forward de- 
monstrating that the modification to 
the habitat resulted in death or injury 
to individuals.42 Circumstantial evi- 
dence of a population decline due to 
habitat modification may be suffi- 
cient.*3 Population declines in listed 
species resulting from wetland degra- 
dation caused by diversions or 
withdrawals would undoubtedly qual- 
ify as a taking. 

The role of the ESA in water alloca- 
tion decisions recently gained national 
attention in Texas. A pending suit in 
the Eastern District of Texas seeks to 
compel the Secretary of the Interior to 
establish minimum flows to protect 
several endangered species that rely 
on the continuous flow of water from 
springs rising out of the Edwards Aqui- 
fer.44 If ultimately successful, critics 
contend that the suit would effectively 
preempt the Texas scheme of water 
allocation for the Edwards Aquifer, 
and place the U.S. Fish and Wildlife 
Service in an untenable position as 
arbiter of allocation decisions in that 
basin. 

Moreover, the water management 
districts may themselves be subject to 
suit for issuing consumptive use per- 
mits that adversely affect federally 
listed species. An interpretation of ESA 
liability by the U.S. Fish and Wildlife 
Service suggests that issuance of a 
permit by a local government authoriz- 
ing an activity that “takes” an 
endangered species may subject the 
local government to §9 liability.45 


The Public Trust Doctrine 

The Public Trust Doctrine protects 
navigable waters for the benefit of the 
public.4* In Florida, this common-law 
doctrine has been codified by the state 
constitution.47 In several states, in- 
cluding California, the courts have held 
that the Public Trust Doctrine protects 
a full range of environmental values 
and that it applies to activities con- 
ducted outside of the boundaries of 
navigable waters that affect those val- 
ues.48 The California Supreme Court 
upheld an injunction prohibiting a di- 
version of non-navigable waters for 
water supply because the dimunition 
in flows resulting from the proposed 
diversion would adversely affect the 
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ecological integrity of a navigable water 
body.49 The Florida courts have not yet 
considered a similar application of the 
Public Trust Doctrine. 


Federal Reserved Water Rights 

The Federal Reserved Water Rights 
Doctrine holds that the federal govern- 
ment is entitled to all the water 
necessary to accomplish the primary 
purpose for which it reserved public 
lands, irrespective of state law.5° The 
doctrine, which emerged in the arid 
west in the context of the very different 
system of western water law, has never 
been applied in an eastern riparian 
jurisdiction. Commentators have mixed 
conclusions concerning its applicability 
to eastern states, or even how it could 
be applied in the east.5! Assuming it 
did apply, however, one interpretation 
would suggest that those federal lands 
within Florida that were reserved pri- 
marily for environmental purposes, 
such as Everglades National Park and 
Big Cypress National Preserve, are 
entitled to as much water as necessary 
to maintain their ecological viability.52 
In one western reserved rights case, a 
proposed water appropriation for off- 
site irrigation was enjoined because it 
would diminish a pool of water within 
a cavern inhabited by a unique species 
of fish.58 


F.S. Ch. 373, Part |\V—Surface 
Water Management Permitting 

Part IV of F.S. Ch. 373 governs the 
management and storage of surface 
waters. Section 373.413 authorizes the 
districts to “require permits and im- 
pose such reasonable conditions as are 
necessary to assure that the construc- 
tion or alteration of any stormwater 
management system, dam, impound- 
ment, reservoir, appurtenant work, or 
works will comply with the provisions 
of this part and applicable rules prom- 
ulgated thereto and will not be harmful 
to the water resources of the district.” 
Section 373.403(5) defines “works” to 
include “all artificial structures, in- 
cluding, but not limited to... pipes 
and other construction that connects 
to, draws water from, drains water 
into, or is placed in or across the waters 
in the state.” Section 373.019(8) 
comprehensively defines “waters in the 
state” effectively to include all ground 
and surface water. Each of the districts 
has adopted rules that implement Part 
IV.54 


. 
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Read together, these provisions sug- 
gest that diversions or withdrawals 
that result in adverse hydrologic im- 
pacts to surficial wetlands may be 
subject to surface water management 
permitting requirements under F.S. 
Ch. 373, Part IV, and district imple- 
menting rules. Ground water wells for 
withdrawals and pumping facilities for 
surface water diversions appear to qual- 
ify easily as “pipes and other 
construction” in the definition of works 
quoted above. Although Part II of F.S. 
Ch. 373 provides an adequate basis to 
address the environmental impacts of 
water use, the fact that F.S. Ch. 373 
is amenable to an interpretation that 
places consumptive uses within the 
surface water management regulatory 
framework underscores the fundamen- 
tal relationship between wetlands and 
water supply development. 


The Proposed Clean 
Water Act Amendments 

During the last session of Congress, 
there were several proposed bills that 
would expand the jurisdiction of the 
wetlands regulatory program of the 
U.S. Army Corps of Engineers under 
§404 of the Clean Water Act. At pre- 
sent, activities subject to §404 
jurisdiction remain confined to direct 
physical invasion resulting from the 
“discharge” of dredge or fill material 
into wetlands.®> At least two bills were 
introduced that would have expanded 
Corps jurisdiction to encompass addi- 
tional activities that result in wetlands 
“alteration” or “drainage,” regardless 
of whether there is a “discharge.”55 The 
language in these bills appears to con- 
template the adverse hydrologic 
impacts to wetlands that can result 
from diversions or withdrawals for con- 
sumptive use. Because the Clean Water 
Act is up for reauthorization in 1993, 
these bills are expected to be reintro- 
duced.5? 


Conclusion 

The United Nations World Commis- 
sion on Environment and Development 
declared the goal of human progress 
to be one guided by the term “sustain- 
able development.”58 Sustainable 
development has been defined, in part, 
as “maintaining effectively constant 
or nondeclining stocks of [renewable] 
natural resources.”59 By its resource- 
based approach to water management, 
the Florida Water Resources Act im- 


plicitly recognizes the concept of 
sustainable use of water and related 
resources. The need to resort to alter- 
native remedies would be an indication 
that water, wetlands, and wildlife are 
being consumed nonsustainably. Prop- 
erly implemented, F.S. Ch. 373 should 
preclude the need for such remedies. 
Only time will tell whether the act— 
and its implementing agencies—can 
effectively balance the competing in- 
terests of economic development and 
environmental protection that truly sus- 
tainable development demands.7J 
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TAX LAW NOTES 


ne of the most misunder- 

stood principles of the tax 

laws is the proper charac- 

terization of a worker as 
either an employee or an independent 
contractor. Those employers who im- 
properly treat their workers as 
independent contractors improperly fail 
to withhold and pay the income and 
employment taxes. In addition, the 
independent contractor characteriza- 
tion (or mischaracterization) directly 
impacts workers who may be unaware 
of their responsibility to pay estimated 
income taxes and the self-employment 
tax. 

The tax liability associated with the 
improper treatment of workers as inde- 
pendent contractors can be severe and 
can increase dramatically depending 
on the number of workers involved and 
the length of time over which the 
mischaracterization occurs. Over the 
past several years, as a result of the 
Internal Revenue Service’s increased 
enforcement in this area, back tax 
assessments for employment taxes have 
bankrupted a significant number of 
businesses.' Consequently, it is crucial 
for business owners and those advising 
them to carefully analyze the relation- 
ship between the owner and workers 
to determine whether those workers 
are, in fact, employees or independent 
contractors. 

This article wili address the general 
rules concerning the withholding and 
payment of income and employment 
taxes, and the factors that are used in 
analyzing whether a worker is an inde- 
pendent contractor or an employee. 
These various factors will then be ap- 
plied to several of the typical 
relationships that exist in one of Flor- 
ida’s leading industries—the health 
care industry. In addition, the article 
will focus on the penalties that can be 


Distinguishing Independent 
Contractors From Employees 


It is crucial for 
business owners 
and those advising 
them to carefully 
analyze the 
relationship between 
the owner and 
workers 


by Mark A. Coel 


imposed if an employee has been im- 
properly characterized as an independ- 
ent contractor and the relief that may 
be available to an employer when the 
Service has determined that the em- 
ployer has improperly classified work- 
ers as independent contractors. 


Withholding and 
Payment of Taxes 

The taxes imposed with respect to 
the payment of wages to an employee 
consist of the Social Security tax 
(FICA),? the federal unemployment tax 
(FUTA),? and the income withholding 
tax.4 The payment of the FICA tax is 
shared by the employer and the em- 
ployee, with half of the tax (represent- 
ing the employee’s share) being 
withheld from the wages of the em- 
ployee,> the other half being paid 
directly by the employer.6 The FICA 
tax consists of two separate portions: 
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the old-age, survivors, and disability 
insurance tax (currently 6.2 percent of 
the employee’s wages for both the em- 
ployer and the employee portion)’ and 
the hospital insurance tax (currently 
1.45 percent of the employee’s wages 
for both the employer and the employee 
portion). The payment of the FUTA 
tax, which equals 6.2 percent of the 
first $7,000 of an employee’s wages, is 
solely the employer’s responsibility.® 
Income withholding taxes are withheld 
directly from the wages of an employee 
based on tables or predetermined for- 
mulas promulgated by the Service.!° 
Employees have the ability to increase 
or decrease the amount withheld from 
their wages through adjustments in 
certain exclusions granted to most in- 
dividual taxpayers. 

An individual who is treated as an 
independent contractor for income tax 
purposes, however, will have earnings 
taxed under a separate set of rules. 
The Self-Employment Contributions 
Act imposes a 15.3 percent tax on the 
“net self-employment income” of inde- 
pendent contractors.!! An independent 
contractor may also be required to pay 
estimated quarterly income tax. 


Classifying Workers 

As a general rule, the relationship 
of employer and employee exists when 
the person for whom services are per- 
formed has the right to control and 
direct the individual who performs the 
services as to the details and means 
by which the services are performed. !? 
The focus of the inquiry concerning 
control is not on the result to be 
accomplished, but is on the details and 
means through which a worker per- 
forms services. It is not necessary that 
the person for whom the services are 
performed actually direct the manner 
in which the services are performed; it 
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is only necessary that the person has 
the right to exercise such control.!% 
The employment tax statutes, the 
income tax withholding statutes, and 
the regulations promulgated under 
these statutes provide virtually no gui- 
dance in evaluating the proper char- 
acterization of workers as employees 
or independent contractors. Both sets 
of statutes and their corresponding 
regulations treat a narrow group of 
workers as employees per se,!4 requir- 
ing the vast majority of workers to be 
classified under the usual common-law 
rules applicable in determing the 
employer/employee relationship.!° 
Over the years, both the courts and 
the Service struggled to establish a 
test for determining whether a busi- 
ness owner exercised (or had the right 
to exercise) a sufficient amount of con- 
trol in order to classify a worker as an 
employee. Although the courts and the 
Service set forth a number of factors 
indicative of control, the classification 
of a worker as either an employee or 
an independent contractor ultimately 
depended on the facts and circum- 
stances of the relationship being ana- 
lyzed. 

In 1987, in an effort to provide more 
certainty in this area, the Service prom- 
ulgated Revenue Ruling 87-41,!§ which 
was intended to represent a compila- 
tion of the various factors set forth in 
the case law and in rulings used in 
characterizing workers as independent 
contractors or employees. Revenue Rul- 
ing 87-41 sets forth 20 factors, the 
weight given to each factor varying 
with the working relationship being 
analyzed. Of the 20 factors, the follow- 
ing, if answered in the affirmative, 
suggest that a person for whom the 
services are being provided exercises a 
sufficient degree of control for the 
worker to be classified as an employee: 
1) The owner requires the worker to 
comply with instructions as to when, 
where, and how the worker is to per- 
form work. 

2) The owner provides training by 
requiring the worker to work with an 
experienced employee, by requiring the 
worker to attend meetings, or by using 
other methods. 

3) The worker is integrated into the 
owner’s business operations (if the suc- 
cess or continuation of the owner’s 
business is dependent upon the 
worker’s service, the worker will likely 
be subject to significant control). 


4) The services are to be rendered 
personally by the worker (indicating 
that the owner is interested in the 
methodology used to accomplish the 
work as well as the results). 

5) The owner has the right to hire, 
supervise, and pay assistants. 

6) There exists a continuing relation- 
ship between the owner and the worker. 

7) The owner has established or set 
hours. 

8) The worker is required to devote 
substantially full time to the owner’s 
business (if the worker must contribute 
his or her full time to the owner, the 
worker is impliedly restricted from do- 
ing other gainful work). 

9) The work must be performed on 
the owner’s premises (indicating con- 
trol over the worker, particularly if the 
work could be done at another loca- 
tion). 

10) The owner controls the order in 
which the work is to be performed. 

11) The owner requires the worker 
to submit regular or written reports. 

12) The owner pays the worker by 
the hour, week, or month (such factor 
indicates that the worker is an em- 
ployee, provided, that the method of 
payment is not simply a convenient 
method of paying a lump sum agreed 
upon as the cost of a job). 

13) The owner pays the worker’s 
business or travel expenses. 

14) The owner furnishes significant 
tools, materials, and other equipment.!7 

The remaining six factors, if an- 
swered in the affirmative, suggest that 
the worker is an independent contrac- 
tor: 

1) The worker has a significant in- 
vestment in the facilities that are used 
to perform the services that are not 
typically maintained by employees. 

2) The worker can realize a profit or 
suffer a loss as a result of significant 
investments or bona fide liability for 
expenses (the risk that a worker will 
not receive payment for services is 
common to both independent contrac- 
tors and employees and is not a 
sufficient economic risk to support treat- 
ment as an independent contractor). 

3) The worker provides more than 
de minimis services for various unre- 
lated persons or firms at the same 
time. 

4) The worker makes his or her 
services available to the general public 
on a regular and continuous basis. 

5) The worker cannot be terminated 
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so long as a result is produced that 
meets contract specifications (an em- 
ployee can be discharged at any time). 

6) The worker cannot terminate the 
relationship with the owner without 
incurring liability (an employee can 
terminate employment at any time).!8 

It is important to note that the 20 
factors serve only as a guide and that 
the Service will analyze the substance 
of a relationship notwithstanding the 
result reached in applying the 20-factor 
test.19 


The Health Care Industry— 
A Clear Target 

The nation’s growing heath care in- 
dustry, which requires the services of 
a diverse group of workers in a multi- 
tude of varying working relationships, 
makes it not only an ideal test case for 
applying the various factors, but also 
an industry that is clearly a target for 
the Service’s scrutiny. Each of the 
examples set forth below is intended 
to demonstrate how the factors for 
determining control are applied and 
how the weight given to each of the 
factors varies depending on the work- 
ing relationship being analyzed. 


Example 1 

RN, a registered nurse, performs 
services on a full-time basis in a physi- 
cians’ office. RN is paid a weekly salary 
and follows a fixed routine during set 
hours. RN works closely with the phy- 
sicians in the office. The physicians’ 
office supplies RN with a uniform and 
the equipment necessary to perform 
RN’s services. The relationship between 
RN and the physicians’ office may be 
terminated by either party at any time. 

When analyzing the proper charac- 
terization of a skilled worker such as 
a registered nurse, the Service gener- 
ally begins with the premise that such 
workers are independent contractors 
in that they hold themselves out in a 
calling requiring specialized skills; they 
typically have full discretion in per- 
forming their services; and they are 
ordinarily not subject to sufficient con- 
trol to be treated as employees for tax 
purposes.2° If, however, a skilled pro- 
fessional such as a registered nurse is 
fully integrated into the operations of 
a physician’s office or a hospital, the 
fact that the person or firm for whom 
the services are provided does not con- 
trol the manner in which the individual 
performs services on a regular and 


q 


continuous basis is not taken into ac- 
count in determining whether the 
individual is an employee or an inde- 
pendent contractor.2! The Service has 
found that “the manner in which pro- 
fessional employees conduct the duties 
of their positions must necessarily be 
more tenuous in general than the con- 
trol over non-professional employees.”2? 

In the example above, RN will be 
classified as an employee for tax pur- 
poses because RN is required to comply 
with the instructions as to when, where, 
and how RN’s work is to be done; RN 
is required to work with a physician; 
RN is required to work set hours and 
devote substantially full time to the 
office’s business; RN’s work must be 
performed at the physicians’ office; RN 
is paid a weekly salary; RN is supplied 
with the necessary uniform and equip- 
ment; and the relationship between 
RN and the physicians’ office can be 
terminated at any time. 


Example 2 

Firm X acts as a referral agent for 
nurses who provide services to various 
health care facilities. The written agree- 


ment between Firm X and the nurses 
provides that the nurses are responsi- 
ble for supplying their own licenses, 
uniforms, and liability insurance. Firm 
X does not furnish the nurses with 
equipment or supplies nor provide the 
nurses with training or instructions. 
Firm X bills its clients a set fee from 
which it pays the nurses an hourly 
wage and retains a portion as its com- 
pensation. In the event one of Firm X’s 
clients fails to pay its bills, Firm X is 
under no obligation to pay the nurse 
or nurses rendering services to that 
client. Although Firm X may not termi- 
nate the services of the nurses, the 
clients for whom the nurses perform 
services may terminate the nurses with- 
out liability to either the nurses or 
Firm X. The nurses are permitted to 
provide services for others while under 
contract with Firm X. 

This example is intended to analyze 
the application of the various factors 
in a situation wherein an individual 
performs services for a third party 
through a placement or employment 
agency. Notwithstanding the fact that 
the nurses appear to be integrated into 
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Firm X’s operations, the nurses will 
not be treated as employees of Firm X 
because they are not prohibited from 
performing services for others while 
under contract with Firm X; their serv- 
ices are performed at the clients’ 
facilities and under the direction of the 
clients; Firm X does not provide the 
nurses with equipment or supplies; 
Firm X does not provide the nurses 
with training or instructions; and there 
is no right on the part of Firm X to 
terminate the nurses’ contracts. The 
nurses may, however, be deemed to be 
employees of the clients if the clients 
exercise a sufficient amount of control 
over the details and means by which 
the work is performed.?% 


Example 3 

An unincorporated group of physi- 
cians contracts with a hospital to 
provide emergency room services. The 
contract between the group provides 
that a) no physician within the group 
may have a private practice within 10 
miles of the hospital; b) each physician 
must perform services personally dur- 
ing specified hours and may not treat 
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persons at the hospital who are not 
patients of the hospital; c) each physi- 
cian is guaranteed a minimum salary; 
d) the hospital will provide staff and 
supplies; e) each physician is entitled 
to fringe benefits, including sick pay 
and health insurance, similar to that 
granted to other workers; and f) the 
hospital agrees to perform all billing 
and collection. 

In analyzing the nature of the rela- 
tionship between physicians and a 
health care facility, the Service gener- 
ally relies on four factors to determine 
whether the requisite control and su- 
pervision over the physicians is 
sufficient to make the physicians em- 
ployees for employment tax purposes. 
These factors include: 

1) The degree to which the physician 
has become integrated into the operat- 
ing organization or the firm for which 
services are provided. The factors that 
are looked to are: The manner in which 
the physician is paid (i.e., a percentage, 
a fixed salary, or a percentage with a 
guaranteed minimum); whether the 
physician is permitted to employ sub- 
stitutes when absent from work and, 
if so, whether he or she is responsible 
for the remuneration paid to any sub- 
stitutes engaged; and whether the 
physician is permitted to perform pro- 
fessional services for others. 

2) The regularity and continuity of 
the work. This is present when there 
is a schedule of definite and fixed hours 
and when no substantial deviation is 
permitted. 

3) The authority vested in, or re- 
served by, the firm to require com- 
pliance under its general policies. 

4) The degree to which the physician 
has been granted the rights and privi- 
leges which such person or firm has 
created or established for its employees 
generally (such as vacation pay, sick 
pay, holidays, severance, and insur- 
ance).?4 

In applying the four factors to the 
example above (because the physicians 
are guaranteed a minimum salary; 
they cannot employ associate physi- 
cians when they are absent; they are 
not permitted to engage in private 
practice within 10 miles of the hospi- 
tal; they are required to adhere to a 
fixed schedule; they are entitled to the 
same benefits made available to other 
employees; and they may not admit 
their own patients into the hospital), 
the physicians in question will be 


deemed to be hospital employees.”® 

Although the foregoing examples are 
limited to a single industry, they de- 
monstrate that the importance placed 
on the various factors depends on the 
specific relationship being analyzed. 
Consequently, any working relation- 
ship, where the proper characterization 
of the worker is in question, must be 
carefully analyzed under existing case 
law or rulings. 


Additional Penalties 

In addition to potential liability for 
employment taxes, and the penalties 
and interest associated with failing to 
pay these taxes, a business owner could 
be subject to one or more of the follow- 
ing: 1) penalty for failure to timely file 
a valid employment tax return;?6 2) 
penalty for failure to deposit taxes;?7 
and 3) the negligence penalty.?® Fur- 
ther, the responsible persons of a 
business may be held personally liable 
for the business’ trust fund tax liabil- 
ity.29 


Section 530 of the 
Revenue Act of 1978 

In 1978, in an effort to provide tax- 
payers relief from assessments 
resulting from the retroactive reclassi- 
fication of workers as employees while 
an alternative to the common-law test 
for characterizing workers could be 
developed, Congress enacted §530 of 
the Revenue Act of 1978.29 As the 
discussion above indicates, Congress 
has yet to fashion such an alternative. 
Consequently, §530, which was ini- 
tially enacted as a temporary measure, 
is still available to provide relief against 
the retroactive assessment of employ- 
ment taxes which would otherwise 
occur as a result of the determination 
by the Service that a taxpayer incor- 
rectly treated its workers as independ- 
ent contractors rather than employees. 
Although §530 provides relief from the 
assessment of employment taxes, the 
Service has taken the position that 
workers who are the subject of a §530 
request are otherwise to be treated as 
employees for federal income tax pur- 
poses (for example, for purposes of 
determining eligibility to participate 
in a qualified retirement plan).3! 

In order to be eligible for the relief 
provided by §530, a taxpayer must be 
able to demonstrate that it had a 
reasonable basis for not treating the 
workers in question as employees. Un- 
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der the provisions of §530, a taxpayer 
will be deemed to have had a reason- 
able basis for treating a worker as an 
independent contractor if the taxpayer 
relied upon any of the following: 

1) Judicial precedent, a published 
ruling, a technical advice memoran- 
dum, or a private letter ruling or 
determination letter pertaining to the 
taxpayer; 

2) A past audit of the taxpayer by 
the Service when the audit did not 
result in the assessment of employ- 
ment taxes attributable to the 
taxpayer’s treatment of workers hold- 
ing substantially similar positions; or 

3) Long-standing practice of a sig- 
nificant segment of the taxpayer’s 
industry in treating workers of the 
type in question as independent con- 
tractors.°2 

A taxpayer will be denied relief un- 
der §530 if the taxpayer treated the 
workers whose employment status is 
in question as employees for any tax 
period.°? For example, §530 relief is 
made unavailable with respect to a 
worker when the taxpayer seeking §530 
relief filed one or more federal tax 
returns for tax periods after December 
31, 1978, wherein the taxpayer treated 
such worker as an employee.*4 In addi- 
tion, if the taxpayer seeking relief 
treated a worker hoiding a substan- 
tially similar position as an employee 
for any tax period after December 31, 
1977, §530 relief will be denied.*> Fi- 
nally, the Service has held that a 
taxpayer that has withheld either FICA 
or income taxes from a worker’s wages 
will not qualify for §530 relief.%6 


Conclusion 

Recent estimates suggest that the 
federal government is losing billions 
of dollars each year as the result of the 
mischaracterization of workers as in- 
dependent contractors. The size of the 
revenue loss, when combined with the 
Service’s increased enforcement in this 
area, the Service’s preference for em- 
ployee designation rather than 
independent contractor designation, 
and the disastrous consequences that 
can result from the imposition of a back 
tax assessment make the proper char- 
acterization of workers a crucial issue 
to be addressed by employers and those 
advising them.7J 


! The Service’s employment tax examina- 
tion program, which began in 1988, focused 
on businesses with less than $3 million in 
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assets. The program has resulted in $468 
million in back tax collections, averaging 
$68,000 per business. (Editor’s note—Since 
the date this article was written, House 
Report 102-1060 “Improving the Adminis- 
tration and Enforcement of Employment 
Taxes” was released.) 

226 U.S.C. Subtitle C, Ch. 21. 
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426 U.S.C. Subtitle C, Ch. 24, subchap- 
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526 U.S.C. §3101. For 1993, the maxi- 
mum amount of wages subject to FICA 
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thing to do. 


child-reach 
(child-réch) n. 


1. Formerly Foster Parents Plan, the largest non- 
sectarian sponsorship organization in the world. 
Founded in 1937 to help needy children and their 
families overseas. 2.A way to reach a child and 
family and release them from the crushing grip 
of poverty. 3.A wonderful thing to do. 4. An easy 


The above definitions do not come from a diction- 
ary. They come from the heart. If you want to do 
something wonderful for a child and family overseas 
that’s not a handout, but something that will touch 
them for the rest of their lives, call 1-800-323-2822. 

Childreach. It’ll do your 
heart good! 


childreach 
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his article looks at the effect 
on physicians when medical 
malpractice insurers make 
settlements under policy pro- 
visions allowing such settlements with- 
out the consent of the insured. Success- 
ful malpractice suits are the exception 
rather than the rule.! Only about two 
percent of the claims against physi- 
cians actually result in court verdicts 
against the doctors, and about 63 per- 
_ cent of cases are either won by the 
insurance company or dropped. This 
leaves approximately 35 percent of the 
cases settled out of court or before a 
verdict is reached.? Because a success- 
ful legal defense is extremely expensive, 
insurance companies frequently settle 
malpractice cases out of court, even 
when they are convinced the physician 
is not at fault.3 

This policy may save an insurer 
money, but it exacts a heavy price from 
physician-defendants. First, each set- 
tlement of a claim is recorded in the 
National Practitioner Data Bank, a 
computerized record of adverse actions 
taken against physicians by health 
care organizations, and all payments 
resulting from malpractice claims.4 
This data base was established in re- 
sponse to the deepening medical mal- 
practice crisis, when the U.S. Congress 
passed the Health Care Quality Im- 
provement Act of 1986. In the act, 
Congress stated that the malpractice 
problem could be remedied through 
effective professional peer review, and 
further noted a national need to res- 
trict the ability of incompetent physi- 
cians to move from state to state 
without discovery of their previous dam- 
aging or incompetent performance.® 
This data bank became operational on 
September 1, 1990, and there is no 
minimum amount that must be re- 
ported. Any payment, no matter how 


There should be a 
balance between the 
physician’s right to 
due process and the 

insurer’s ability to 
settle claims that it 
deems expedient to 

settle 


by Charles D. Scott 


small, is reportable. The actual filing 
of a medical malpractice lawsuit or 
action is not necessary, only a payment 
on a claim. This information is accessi- 
ble by hospitals when a physician is 
applying for a position on the medical 
staff or for clinical privileges, and by 
state boards of medical examiners and 
other state licensing boards. As a re- 
sult of this data base, professional 
careers and reputations are at stake 
as hospitals may inquire before hiring 
physicians and state medical boards 
may inquire before licensing physi- 
cians.® 

Further, as a result of settlements, 
physicians may suffer damage to their 
reputation, loss of patients, an increase 
in liability insurance premiums, and 
costs associated with legal fees.’ The 
effects of increases in professional li- 
ability premiums are passed to the 
public in the form of higher costs for 
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TRIAL LAWYERS FORUM 


Should Physicians Have a Voice in 
Insurer Settlements of Medical 
Malpractice Claims? 


medical treatment. When professional 
liability premiums increase, not only 
must the cost of premiums be passed 
to the patient, but also the costs of 
practice changes made in response to 
increasing professional liability risk, 
and costs of incurring claims that are 
not covered by professional liability 
insurance.’ A similar situation involves 
residents in hospitals. Normally re- 
sidents’ insurance is paid by the insti- 
tutions at which they train. When 
residents are named in suits, the hospi- 
tal may settle on behalf of the residents 
even over the objection of the residents, 
and without regard to the residents’ 
reputation or the fact that the re- 
sidents’ names will be placed in the 
National Practitioners Data Bank, and 
in violation of the residents’ due pro- 
cess rights.9 


The Root of the Problem 

The ability of medical malpractice 
insurance carriers to settle claims even 
over the objections of insured physi- 
cians is rooted in the Florida Statutes. 
Each insurance policy written after 
October 1985 providing coverage for 
claims arising out of medical malprac- 
tice shall include the following clause: 
“A clause authorizing the insurer to 
make and to conclude, without the 
permission of the insured, any offer of 
admission of liability and for arbitra- 
tion pursuant to 766.106, settlement 
offer or offer of judgment, if the offer 
is within the policy limits.”!° It is 
against public policy for any insurance 
policy to contain a clause giving the 
insured the exclusive right to veto any 
offer for admission of liability and for 
arbitration made pursuant to settle- 
ment offer, or offer of judgment, when 
such offer is within the policy limits.1! 

This provision of the Florida Stat- 
utes usually results in an insurance 
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policy provision similar to the follow- 
ing: 

The company shall have the right and duty 
to defend any suit against the named in- 
sured seeking damages, even if any of the 
allegations of the suit are groundless, false 
or fraudulent. The company may make such 
investigation and such settlement of any 
claim or suit as it deems expedient. 

This provision surrenders all control 
over the handling of the claim to the 
insurer and imposes a corresponding 
duty upon the insurer to settle medical 
malpractice claims in good faith. Fur- 
ther, as a result of F.S. §627.4147, 
physicians have no alternative to such 
policy provisions. The problem arises 
when the physician believes that the 
claim is groundless, false, or fraudu- 
lent. The insurer may settle any claim 
that it “deems expedient” to settle. 
Expedient means “apt and suitable to 
end in view; whatever is suitable and 
appropriate in reason for the accom- 
plishment of a specified objective.’!2 
Expedient is also defined as “based on 
or offering what is of use or advantage 
rather than what is right or just; 
guided by self interest.”!8 

Public policy has formed the basis for 
this law. It is the public policy of this 
state to encourage settlement of litiga- 
tion.'4 Further, a public policy to the 
contrary would discourage settlements 
by insurers for fear of being sued by 
their insured.!5 Interestingly, this stat- 
ute was intended to be repealed on 
October 1, 1992;!§ however, the Florida 
Legislature nullified the repeal, stat- 
ing that F.S. §627 is not repealed and 
shall continue in full force and effect.17 


The Florida Courts’ 
Interpretation 

Physicians faced with the problem 
of an insurer settling medical malprac- 
tice claims that the physician believes 
are unfounded or frivolous have taken 
one of two approaches to this situation, 
either a contract or a tort action. The 
Florida Supreme Court has held that 
insurer bad faith actions are basically 
contract rather than tort actions!8 and 
that punitive damages and damages 
for mental anguish are traditional tort 
actions, and not available in actions 
in which an insured failed to settle 
within the policy limits resulting in 
an excess judgment (bad faith). When 
parties have contracted to give the 
right to settle to the insurer, the in- 
surer must breach the contract for a 
cause of action to arise. Generally, 


there is no cause of action for bad faith 
when an insurer settles a claim within 
the policy limits so that the insured is 
not exposed to liability. Further, courts 
are very reluctant to interfere with 
contracts, and when the language of 
the contract is clear and uncontro- 
verted, (from the four corners of the 
document) the courts will give effect 
to the express written provisions. From 
the tort perspective, the insured would 
proceed on the basis of a quasi- 
fiduciary relationship between the in- 
surer and the insured. Under this the- 
ory, the insurance company has a duty 
not to knowingly use its discretionary 
power to settle under the policy in a 
manner which is injurious to its in- 
sured rights, even when the settlement 
is within the policy limits.!9 In Barney 
v. Aetna Casualty and Sur. Co., 230 
Cal. Rptr. 215 (Cal. App. 2d Dist. 
1986), the court reasoned that an in- 
sured reasonably expects that the in- 
surer, in using the authority granted 
under the policy, will not knowingly 
effect a settlement which works to the 
detriment of the insured. Further, in 
Gardner v. Aetna Casualty & Sur. Co., 
841 F.2d 82 (4th Cir. 1988), the court 
recognized the existence of a cause of 
action against an insurance company 
for bad faith in settling within the 
policy limits when such settlement 
causes material expected injury to the 
insured. The court stated, “[Wle are 
not convinced that the responsibility 
to exercise good faith simply evapo- 
rates in all cases if the eventual settle- 
ment leaves the insured without an 
immediate financial obligation.”2° 

The most recent challenge (in Flor- 
ida) to the rights of insurers to settle 
claims over the objections of physi- 
cians’ was addressed by the Florida 
Supreme Court in Schuster v. South 
Broward Hospital Dist. Physicians Pro- 
fessional Liability Insurance, 591 So.2d 
174 (Fla. 1992). In that case (which 
was a case of first impression at the 
trial court level), the insured physician 
brought action against the malpractice 
insurer to recover for bad faith settle- 
ment of claims against him. The Su- 
preme Court accepted jurisdiction 
under art. V, §3(b) (4) of the Florida 
Constitution. 

The case arose when Physicians 
Trust settled three suits pending 
against Schuster for amounts within 
the limits of his policy. Schuster filed 
bad faith action against Physicians 
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Trust, alleging that it acted in bad 
faith by entering into the settlements 
without fully investigating the claims, 
and that it settled the suits for sums 
substantially in excess of reasonable 
settlement values, even though Schus- 
ter had requested Physicians Trust 
deny liability and defend the suits. 
Schuster claimed that, as a result of 
these settlements, he could no longer 
maintain malpractice insurance and 
had suffered a loss of income due to his 
inability to perform certain procedures. 
He further claimed damage to his repu- 
tation and for mental and emotional 
distress. The trial court granted Physi- 
cians Trust’s motion to dismiss with 
prejudice, and the district court upheld 
the dismissal. 

The Supreme Court began by stating 
that F.S. §627.4147(1) was not applica- 
ble due to the fact that the subject 
policy of insurance was issued prior to 
the enactment of the statute in October 
1985. The court stated that the intent 
behind the provision in the agreement 
(allowing the insurer to settle or defend 
based on its own self interest) was to 
grant the insurer the discretion to 
settle cases for amounts within the 
policy limits, regardless of whether the 


claim is frivolous. The court went on 
to state that the act of settling a claim 
either for nuisance value or for an 
amount lower than the actual value of 
the suit is not bad faith performance 
of the right to settle as one “deems 
expedient.” The agreement expressly 
granted the insurer the right to settle 
within the policy limits, regardless of 
the merits of the claims, and the extent 
of discretion on the part of the insurer 
is determined by the intent and expec- 
tations of the parties (physician and 
insurer) in entering into the (insur- 
ance) agreement. The only exceptions 
the court noted are: 1) when there are 
multiple parties to a suit and the 
insurer indiscriminately settles with 
one or more of the parties for the full 
policy limits, thus exposing an insured 
to excess judgment, or 2) when the 
insurer acts in bad faith by settling a 
claim in a manner that bars the in- 
sured’s counterclaim. 

The court held that “absent unusual 
circumstances (the exceptions above), 
in cases in which the insurance con- 
tract or policy provides that the insurer 
may make such investigation and set- 
tlement of any claim or suit as it deems 
expedient, a cause of action for breach 
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of a good faith duty owing to the 
insured will not lie for failure to defend 
or investigate a claim when the insurer 
has settled the claim for an amount 
within the limits of the insurance pol- 
icy.”2! The court’s decision here clearly 
sends a message to physicians that 
they are essentially powerless, absent 
certain special situations, and must 
relinquish their due process rights 
when the insurer settles a malpractice 
suit that the physician considers frivo- 
lous or unfounded. 

The essence of a “bad faith” insur- 
ance suit is that the insurer breached 
its duty to its insured by failing to 
properly or promptly defend the claim 
(which may encompass its failure to 
make a good faith offer of settlement 
within the policy limits).22 The decision 
by the Florida Supreme Court in Schus- 
ter has been previously stated by other 
courts around the country in regard to 
claims for bad faith. In Feliberty v. 
Damon, 527 N.E. 2d 261 (N.Y. 1988), 
the Court of Appeals of New York held 
that a malpractice insurer did not 
violate any implied obligation under 
the policy when, without notice to the 
insured, it settled a malpractice case 
for a sum within the policy limits and 
could not be held liable on a bad faith 
theory for damage to the insured’s 
medical practice resulting from public- 
ity surrounding the settlement. 

These cases should not, however, 
give insurers a clear signal that they 
may dispose of claims in total disre- 
gard to the physician’s reputation. The 
Florida Supreme Court previously held 
that an insurer handling the defense 
of claims against the insured has a 
duty to use the same degree of care and 
diligence as a person of ordinary care 
and prudence should exercise in his or 
her own business.?° It is when the 
insured has turned over all control 
over the handling of a claim that the 
insurer must assume a duty to exercise 
good faith with due regard for the 
interests of the insured. In Florida the 
duty to settle in good faith arises from 
the contractual relationship of the in- 
sured and insurer as a result of the 
insurer’s exclusive control of all 
questions of liability, settlement, de- 
fense, and management (of the case).?4 
Of all the obligations of the insurer, 
the duty to defend is distinct and 
broader than the duty to indemnify the 
insured against damages assessed, and 
the duty to defend continues even if it 
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is ultimately decided that the alleged 
cause of action is groundless and no 
liability is found. If the allegations of 
the complaint leave any doubt regard- 
ing the duty to defend, the question 
must be resolved in favor of the insured 
requiring the insurer to defend.”5 

Not all cases have supported the 
contention that the insurer is totally 
free from liability when it settles cases 
within the policy limits on behalf of the 
insured. The U.S. Court of Appeals for 
the Fourth Circuit held that, in weigh- 
ing possible settlement offers, an in- 
surance company does bear a respon- 
sibility of dealing with its insured 
fairly and in good faith, and the wide- 
spread use of “deems expedient” clauses 
does not grant absolute broad author- 
ity upon insurance companies. A bad 
faith claim could be asserted against 
an insurance company notwithstanding 
a “deems expedient” clause and a set- 
tlement within the policy limits.”6 

Further, the Court of Appeal for the 
Second District in California held that 
an insured reasonably expects that the 
insurer, in using the authority granted 
under the policy, will not knowingly 
effect a settlement which works to the 
detriment of the insured. The insured 
cannot be said to have received benefit 
that is totally outweighed by counter- 
vailing detriment imposed upon the 
insured by the insurer without, his or 
her consent. The effect on the insured 
and the insured’s reasonable expecta- 
tions is the same whether the detri- 
ment is in the form of liability in excess 
of policy limits, or in the derogation of 
a collateral right.27 


Due Process Considerations 

When insurers settle claims for medi- 
cal malpractice against physicians, they 
are not required to consider whether 
the physician objects to such settle- 
ment, nor whether the physician feels 
that the claim is unfounded or frivolous 
and wishes to defend rather than set- 
tle. While such a settlement may have 
a substantial impact on the physician, 
the physician has no means of control- 
ling the settlement or defending against 
the malpractice claim if the insurer 
“deems it expedient to settle.” 

This situation has arisen because 
the Florida Legislature decided not 
only to give malpractice carriers this 
authority, but also to insist that this 
clause appear in all policy language for 
medical liability insurance written af- 


ter 1985. The Florida Supreme Court 
ruled that bad faith claims do not lie 
against insurers that settle claims 
within the policy limits when this par- 
ticular provision appears in the con- 
tract. What remedies remain for 
physicians? 

The Florida Constitution guarantees 
the right of due process.28 Under this 
provision, no person shall be deprived 
of life, liberty, or property without due 
process of law. Through the enactment 
of F.S. §627.4147; the legislature has 
required that medical malpractice in- 
surance policies contain a clause that 
permits insurers to settle claims over 
the objections of physicians. This provi- 
sion allows for the arbitrary and capri- 
cious interference with physician’s in- 
dividual rights and liberty. Liberty is 
the freedom to access one’s own degree 
of fault, and the decision to settle 
professional malpractice suits based 
upon that assessment. 

The statute is arbitrary and capri- 
cious because it unqualifiedly grants 
insurers the absolute discretion to set- 
tle professional malpractice suits based 
upon their own subjective valuations 


of the physician’s fault, in total disre- 
gard of the physician’s assessment of 
fault. This discretion on behalf of the 
malpractice carrier is arbitrary and 
capricious. 

The resulting damages to the physi- 
cian include the loss of liberty to con- 
trol his or her professional reputation, 
the actual damage to the physician’s 
professional reputation, loss of income 
due to loss of patients, increased costs 
of medical liability insurance, and list- 
ing in the National Practitioner Data 
Base. These damages are real and 
measurable and amount to a depriva- 
tion of liberty and property without 
due process. 

The constitutionality of the statute 
is subject to a showing of an important 
state purpose and a rationally related 
means of achieving that purpose. The 
means chosen must bear a rational 
relationship to the goal.29 The valid 
state purpose of F.S. §627.4147 is “to 
encourage settlement of litigation.” The 
legislature sought to encourage such 
settlement by providing a mechanism 
by which the insurers could expedite 
litigation and settlement without in- 
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terference by the physician insured. 
The means employed, however, was to 
require insurance companies to include 
(the clause) giving the insurer full 
authority to settle all claims within 
policy limits. The means here are not 
reasonable, as they force physicians 
who are not at fault to accept settle- 
ment based upon the sympathy value 
of certain claims or on claims that the 
insurer deems expedient to settle. Cer- 
tainly more reasonable means of en- 
couraging settlement are available. 
These alternative means include the 
Tort Reform Act of 1984 and, within 
that act, Florida’s offer of judgment 
statutes.3° 

Another attack on F.S. §627.4147 
may be based on the denial of access 
to the courts. The Florida Constitution, 
Art. I, §21 provides that the courts 
shall be open to every person for re- 
dress of any injury and justice shal] 
be administered without sale, denial, 
or delay. The legislature may not abol- 
ish the right to access to the courts 
without providing a reasonable alter- 
native to protect the rights of people 
to redress.3! The effect of this statute 
is to deny the physician access to the 
courts to challenge a malpractice claim 
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when the physician believes the claim 
is unfounded or frivolous. The insurer 
simply chooses to settle the claim 
within the policy limits, and the physi- 
cian is effectively denied a day in court. 


Conclusion 

The Florida Legislature established 
requirements for medical malpractice 
insurers in 1985 that necessitate policy 
language giving the insurer full author- 
ity to settle claims of medical malprac- 
tice as it deems appropriate, without 
regard to a physician’s belief that the 
claim is frivolous or unfounded. This 
provision has found its way into almost 
all medical malpractice policies writ- 
ten after the effective date of the stat- 
ute. The Florida Supreme Court re- 
cently ruled that physicians may not 
bring bad faith claims against their 
malpractice carriers when the insurer 
settles a claim within the limits of the 
policy (when the policy contains such 
language). Public policy behind this 
provision is to encourage settlement of 
litigation; however, the settlement of 
malpractice claims against physicians 
can have a highly damaging effect 
upon the physician’s reputation, and 
result in an increase in medical mal- 
practice premiums, which are passed 
to the patients. 

While there is a valid public policy 
behind F.S. §627.4147, there should be 
a balance between the physician’s right 
to due process, and the insurer’s ability 
to settle claims that it deems expedient 
to settle. Perhaps the Florida Legisla- 
ture should reconsider this law in light 
of the rising medical malpractice costs 
and increasing costs to patients in 
Florida.J 
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WORKERS) COMPENSATION LAW 


he interaction between the 

Florida workers’ compensa- 

tion law and federal Social 

Security laws has changed 
over the last few years as a result of 
multiple amendments to Ch. 440 of the 
Florida Statutes. At the same time, 
several recent decisions of the First 
District Court of Appeal have clarified 
the murky law of Social Security off- 
sets. This article addresses the current 
status of the Social Security accommo- 
dations found in F.S. §440.15. 


The Social Security 
Disability Offset 

Section 440.15(9)! establishes a maxi- 
mum total benefit for injured employ- 
ees below age 62 receiving both work- 
ers’ compensation and Social Security 
disability benefits under 42 U.S.C. 
§423. Once it discovers the specifics of 
the Social Security benefit, an employer/ 
carrier is entitled to offset the Socia! 
Security against the workers’ compen- 
sation benefit. The statute provides, 
in pertinent part: 

Weekly compensation benefits payable 
under this chapter for disability resulting 
from injuries to an employee who becomes 
eligible for benefits under 42 U.S.C. §423 
shall be reduced to an amount whereby the 
sum of such compensation benefits payable 
under this chapter and such total benefits 
otherwise payable for such period to the 
employee and his dependents, had such 
employee not been entitled to benefits un- 
der this chapter, under 42 U.S.C. §§423 and 
402, does not exceed 80 percent of the 
employee’s average weekly wage. However, 
this provision shall not operate to reduce 
an injured worker’s benefits under this 
chapter to a greater extent than such bene- 
fits would have otherwise been reduced 
under 42 U.S.C. §424(a). This reduction of 
compensation benefits is not applicable to 
any compensation benefits payable for any 
week subsequent to the week in which the 
injured worker reaches the age of 62 years.” 


For years, this Social Security “off- 
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set” did not apply to wage loss benefits. 
However, effective October 1, 1989, 
§440.15(3)(b)(1) was amended to pro- 
vide that wage loss benefits are to be 
calculated on a weekly, rather than 
monthly, basis. Whether the offset can 
be taken for all wage loss payable after 
the amendment, or instead only for 
wage loss resulting from industrial 
accidents occurring after the statute’s 
effective date, was determined in Uni- 
versity Medical Center v. Sumpter, 591 
So. 2d 288 (Fla. 1st DCA 1991). In that 
case, the employee sustained a com- 
pensable injury in 1986 and subse- 
quently received both wage loss bene- 
fits and Social Security disability bene- 
fits. After the statutory amendment, 
the employer/carrier began in January 
1990 to take a Social Security offset 
against the wage loss benefits that 
were being paid to the employee. After 
the employee filed a claim for the 
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unpaid balance of his wage loss, the 
judge of compensation claims found 
that the offset was improper, and the 
First DCA agreed. Finding that the 
amendment created, for the first time, 
a right to a Social Security setoff 
against wage loss benefits, the court 
held (in a roundabout way) that the 
retroactive application of the amend- 
ment would impair the employee’s sub- 
stantive rights existing at the time of 
his injuries and concomitantly alter 
the employer/carrier’s liability under 
Ch. 440. Therefore, the Social Security 
offset of §440.15(9) does apply to wage 
loss benefits, but only for wage loss on 
accidents arising on October 1, 1989, 
and thereafter.? 

Although the statute states that the 
offset applies to injured employees who 
“become” eligible for Social Security, 
the First DCA recently held that an 
employer/carrier may take an offset for 
Social Security benefits attributable 
to a physical condition that pre-existed 
the compensable accident, even when 
the disability benefits were being paid 
before the industrial accident. In Burks 
v. Day’s Harvesting, Inc., 597 So. 2d 
858, 860 (Fla. lst DCA 1992), the court 
stated that “the offset may be taken 
when the claimant is receiving Social 
Security disability benefits before the 
industrial accident occurred, and such 
benefits are the result of a totally 
distinct physical or mental condition.” 

How to calculate the offset, however, 
has been unclear until recently. Ac- 
cording to the statute, one first adds 
the workers’ compensation benefits (in- 
cluding the PTD supplement of 
§440.15(1)(e)(1)*) and the Social Secu- 
rity benefits available under both §423 
and §402. Obviously, the nature and 
quantity of the Social Security benefits 
is determined by inquiry to the Social 
Security Administration, and the em- 


ployee must cooperate in the employer’s 
efforts by authorizing the SSA to re- 
lease benefit information to the em- 
ployer.5 What federal benefits are in- 
cluded in the calculation, however, has 
been problematic. 

Offsets are often incorrectly calcu- 
lated using the employee’s primary 
insurance amount (PIA) rather than 
the total family benefit (TFB). The 
statute speaks in terms of the federal 
benefits paid to the employee “and his 


dependents” and, unlike the Social Se- 
curity provision found in the wage loss 
portion of the act (discussed below), 
§440.15(9)(a) does not expressly limit 
the §402 benefits includable in the 
calculation to retirement benefits; 
rather, the offset is determined by 
adding all Social Security benefits pay- 
able under §423 and §402.° Thus, when 
Social Security pays more than just the 
employee’s primary insurance amount, 
the total family benefit is utilized. The 
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First DCA confirmed this in 1991 in 
Dax & Trim Development Co. v. Mul- 
lens, 590 So. 2d 539 (Fla. lst DCA 
1991). Note that only the base Social 
Security benefit amount is included; 
do not include cost of living increases 
in the calculation.” 

Because the statute provides that 
the total of the state and federal bene- 
fits shall not exceed 80 percent of the 
employee’s average weekly wage, mul- 
tiply the AWW by 80 percent, then 
subtract that product from the total of 
the workers’ compensation benefit, sup- 
plement (if any), and Social Security 
benefits; the remainder is the Social 
Security offset. Thus, a formula for the 
calculation is: Comp. benefit + supple- 
ment + TFB - (80% of AWW) = offset. 

Unfortunately, this calculation does 
not end the inquiry. The second sen- 
tence of §440.15(9)(a) limits the offset 
to the smaller of the Florida offset 
calculation and the federal calculation 
under 42 U.S.C. §424a. Therefore, be- 
fore determining how much to reduce 
the workers’ compensation benefit, the 
federal offset must be determined. Ide- 
ally, the federal calculation is per- 
formed by Social Security, but in prac- 
tice the employer must compute the 
federal offset. To determine the offset 
the SSA could take under §424a, add 
the state workers’ compensation and 
federal Social Security benefits, then 
subtract 80 percent of the employee’s 
average current earnings.® Thus, the 
formula for the federal offset is: Comp. 
benefit + supplement + TFB - (80% of 
ACE) = offset.9 

Finally, compare the state offset and 
the federal offset; the smaller figure is 
the offset permitted by §440.15(9). Note 
that the two formulas are identical 
except that one utilizes average weekly 
wage while the other utilizes average 
current earnings. Therefore, the proper 
offset can be determined with only one 
calculation: subtract the larger of 80 
percent of the AWW and 80 percent of 
the ACE from the comp./Social Secu- 
rity total. 

To determine what is actually paid 
as the weekly workers’ compensation 
benefit, subtract the offset from the 
base benefit. The PTD supplement, if 
any, is not affected, as long as the total 
of the offset PTD benefit plus the 
supplement does not exceed 80 percent 
of the AWW.10 

Employers may take the offset ad- 
ministratively, without court action.!! 
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However, the offset may only be taken 
prospectively, after calculation and as 
benefits become due; “overpayments” 
cannot be recouped “retroactively.”!? 
Logically, because the statute states 
that compensation benefits “shall” be 
reduced, if the employer does not take 
an offset, its “overpayment” is in the 
nature of a gratuity that cannot be 
recovered. 

Finally, note that the employer car- 
ries the burden (if the employee raises 
the issue for hearing) to prove that a 
Social Security offset was properiy 
taken on back benefits. In Pan Ameri- 
can Bank v. Glinski, 584 So.2d 52 (Fla. 
1st DCA 1991), the First DCA affirmed 
an order denying an offset against 
awarded PTD benefits on the grounds 
that the employer/carrier had not ob- 
tained from the Social Security Admin- 
istration a full payment record show- 
ing the initial month of entitlement to 
Social Security benefits and whether 
the Social Security benefits had al- 
ready been offset by the SSA itself. In 
Colonel’s Table v. Malena, 412 So. 2d 
64 (Fla. lst DCA 1982), the First DCA 
characterized the offset as a defense 
to compensation, which an employer/ 
carrier must bear. In that case, the 
employer/carrier had failed to present 
any evidence that the offset taken on 
back benefits (calculated under state 
law) was not greater than the offset 
would have been under the federal 
calculation. In Carballo v. Warren Manu- 
facturing Co., 407 So. 2d 603 (Fla. 1st 
DCA 1981), no offset was allowed be- 
cause the employer failed to prove that 
the Social Security benefits were re- 
ceived under either §423 or §402 (there 
being some evidence that the benefits 
were supplemental security income un- 
der 42 U.S.C. §1381, et seq.). Obvi- 
ously, to place the necessary infor- 
mation into evidence, testimony of a 
Social Security official is indicated. 


The Social Security 
Retirement Offset 

Similarly, receipt of Social Security 
retirement!% entitles the employer to 
reduce an injured employee’s wage loss 
benefits. Under §440.15(3)(b)(7), an em- 
ployer is entitled to offset Social Secu- 
rity retirement against wage loss bene- 
fits. Unlike the disability offset, this 
statute applies to wage loss benefits 
only, not all “weekly” benefits. Also, 
unlike the disability offset, the retire- 
ment offset is inapplicable when the 


employee began receiving Social Secu- 
rity retirement benefits prier to the 
industrial accident.'4 Under federal 
law, Social Security retirement bene- 
fits become available at age 62;!5 effec- 
tive October 1, 1989, the offset can only 
be taken until the employee reaches 
age 70.16 

The statute states, in pertinent part: 
If an employee is entitled to both wage-loss 
benefits and social security retirement bene- 
fits under 42 U.S.C. §§402 and 405, such 
social security retirement benefits shall be 
primary and the wage-loss benefits shall 
be supplemental only. The sum of the two 
benefits shall not exceed the amount of 


wage-loss benefits which would otherwise 
be payable. 


No complicated calculation is re- 
quired here, thankfully. The employee 
is entitled to the amount of the Ch. 440 
wage loss, and no more; simply sub- 
tract the retirement benefit from the 
comp. benefit to determine what lost 
wages an employer must pay under 
workers’ compensation. The Division 
of Workers’ Compensation has ex- 
plained the rationale behind this 100 
percent offset of retirement benefits 
by noting the distinction between dis- 
abled and retired employees: One who 
retires voluntarily limits income by 
removing oneself from the job market, 
and thus it is proper to reduce the 
workers’ compensation benefits; one 
who is disabled, however, has suffered 
a loss of income involuntarily.!? 

By analogy to the disability offset, 
the retirement offset should be taken 
administratively, and not retroactively. 
Also, the burden of proof is on the 
employer to prove the applicability and 
appropriateness of its offset on back 
benefits. In Sasser v. Manatee County 
Board of County Commissioners, 587 
So. 2d 583 (Fla. Ist DCA 1991), a 
denial of wage loss benefits was re- 
versed and remanded because the re- 
cord contained no evidence that the 
employee received Social Security bene- 
fits prior to his 65th birthday.!§ 


PTD Supplemental “Offset” 
Effective with the July 1990 amend- 
ments to Ch. 440,!9 employers are now 
entitled to discontinue the supplemen- 
tal benefit provided by §440.15(1)(e)(1) 
once a permanently and totally dis- 
abled employee reaches age 62 and 
becomes eligible for either Social Secu- 
rity disability or retirement.”° The stat- 
ute reads, in pertinent part: “Enti- 
tlement to these supplemental benefits 
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shall cease at age 62 if the employee 
is eligible for social security benefits 
under 42 U.S.C. sections 402 and 423, 
whether or not the employee has ap- 
plied for such benefits.” 

Unlike the disability and retirement 
offsets, this statute requires only the 
employee’s eligibility for Social Secu- 
rity, not the actual receipt of Social 
Security benefits. Further, although 
§440.15(3)(b)(7) gives an offset only for 
§402(a) old-age “retirement” benefits, 
this statute does not expressly limit 
the eligibility requirements to retire- 
ment recipients; all forms of §402 (and 
§423) eligibility trigger the provision.?! 


Conclusion 

Since 1989, the right of employers 
and carriers to offset Social Security 
benefits against workers’ compensa- 
tion benefits has expanded signifi- 
cantly. Now there are three offsets, 
under §§440.15(9), 440.15(3)(b)(7), and 
440.15(1)(e)(1). Accordingly, adjusters 
will sharpen their calculators to take 
credit where credit is due. Workers’ 
compensation attorneys, in turn, must 
hone their skills in proving (and dis- 
proving) evidence available only 
through the Social Security Adminis- 
tration. 0 
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1 This statute was formerly numbered 
440.15(10). 

2 Fra. Star. §440.15(9)(a) (1992). 

3 Although in practice the issue seldom 
arises, nothing in the statute prevents a 
Social Security offset on temporary total 
disability or temporary partial disability 
benefits, which are also “weekly” in nature. 
State v. Jackson, 379 So. 2d 1045, 1046 (Fla. 
1st D.C.A. 1980) (“We agree with the appel- 
lant that the set-off is applicable to all 
weekly benefits, whether permanent, tem- 
porary, total or partial.”). 

4 Hyatt v. Larson Dairy, Inc., 589 So. 
2d 367 (Fla. Ist D.C.A. 1991). 

5 Fra. Star. §440.15(9)(c). 

6 Even though both §423 and §402 bene- 
fits are included in the calculation, the 
offset does not apply unless the employee 
is eligible for disability benefits under §423. 
Although §440.15(9)(a) requires “eligibility” 
as a prerequisite to the offset, §440.15(9)(c) 
requires actual payment of the Social Secu- 
rity benefits before the offset can be taken. 

7 See, e.g., Great Atlantic & Pacific Tea 
Co. v. Wood, 380 So. 2d 558 (Fla. 1st D.C.A. 
1980); Eques v. Best Knit Textile Corp., 382 
So. 2d 736 (Fla. lst D.C.A. 1980). 

8 Technically, one must subtract the 
higher of 80 percent of the ACE and the 
benefits under §402 and §423; however, 
because the Florida statute permits only the 
smaller of the state and federal offsets, only 
the 80 percent ACE subtraction is relevant 
(the other figure would always produce a 
larger federal offset than state offset). 


® Under 42 U.S.C. §424a(b), the figures 
are to be computed on a weekly basis (as 
that is how Ch. 440 does so), so the monthly 
Social Security figures must be converted 
to weekly figures. 


10 Hyatt v. Larson Dairy, Inc., 589 So. 2d 
367 (Fla. Ist D.C.A. 1991). This is particu- 
larly important for older cases in which the 
administrative trust fund remains responsi- 
ble for the PTD supplement. 


11 Department of Public Health v. Wilcox, 
543 So. 2d 1253 (Fla. 1989); Quail Ridge v. 
Johnson, 584 So.2d 199 (Fla. 1st D.C.A. 
1991). 

12 See, e.g., Pensacola Buggy Works v. 
Jernigan, 377 So. 2d 245 (Fla. 1st D.C.A. 
1979). 

13 42 U.S.C. §402(a) “old-age” benefits 
are commonly referred to as “retirement” 
benefits (there is no Social Security “retire- 
ment” in a technical sense). 

14 Cmeyla v. Baynard-Thompson Funeral 
Home, 439 So. 2d 892 (Fla. lst D.C.A. 1983). 

15 42 U.S.C. §402(a). 

16 Fra. Strat. §440.15(3)(b)(7) (“However, 
the reduction of wage-loss benefits under 
the provisions of this subparagraph is not 
applicable to any wage-loss benefits payable 
to an employee for any month subsequent 
to the month in which the employee reaches 
the age of 70 years.”). Although no First 
DCA opinion has addressed the issue, the 
rationale of University Medical Center v. 
Sumpter, 591 So. 2d 288 (Fla. 1st D.C.A. 
1991), should apply to the retirement offset 
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as well as the disability offset, as the 
limitation of the reduction does affect an 
employee’s substantive rights. Therefore, 
the age 70 limitation should apply only to 
employees injured after the effective date 
of the amendment. 

17 See the declaratory statement issued 
by the Division of Workers’ Compensation 
on June 4, 1986, reprinted in 1 J. ALPERT and 
L. Riviere, Workers’ CoMPENSATION §13-9, at 
343-44 (1991). 

18 Employers should note that federal 
law provides two types of Social Security 
retirement benefits, and the benefit for 
recipients between ages 62 and 65 is less 
than the benefit for those who do not receive 
retirement until age 65. See 42 U.S.C. 
§402(a, q). 

19 Again, following the rationale of Uni- 
versity Medical Center v. Sumpter, the sup- 
plement “offset” should apply only to em- 
ployees injured after July 1, 1990. 

20 The SSA automatically converts dis- 
ability benefits to retirement benefits when 
the recipient reaches age 65. Because retire- 
ment benefits obtained before the retirement 
age of 65 are less than those obtained after 
65, beneficiaries of Social Security disability 
may retain their disability status until age 
65 to receive a higher benefit. Therefore, 
the statute speaks to both §402 retirement 
and §423 disability benefits. 

21 This provision has not been 
construed by the First DCA. Query: Until 
then, aren’t widows 62 and older who are 
eligible for widows’ benefits under Social 
Security ineligible for the PTD supple- 
ment? 
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LABOR & EMPLOYMENT LAW 


any American businesses 
have begun using “em- 
ployee participation pro- 
grams” in which hourly 
employees and supervisors closely col- 
laborate in the workplace to improve 
product quality, employee productiv- 
ity, and workplace safety. Although 
such labor-management cooperation 
has been much heralded as Japan’s 
“secret” to its developing domination 
of traditional “American” industries, 
the recent National Labor Relations 
Board decision in Electromation, Inc., 
309 NLRB No. 163 (December 16, 
1992), may affect employers’ willing- 
ness to adopt such innovative manage- 
ment methods in the future. 

The Electromation board held, in a 
unanimous (4-0) decision described by 
the Wall Street Journal as “the most 
closely watched decision in years,”! 
that a company’s “action committees” 
constituted “labor organizations” which 
the employer had dominated and assis- 
ted in violation of the National Labor 
Relations Act.2 Although Electroma- 
tion’s “action committees” were not a 
typical “employee participation pro- 
gram,” so it cannot be said that the 
agency has issued a definitive ruling 
on the issue, Electromation’s majority 
and three concurring opinions do sug- 
gest how the board will assess such 
programs in the future. 


Employee 
Participation Programs 

A number of companies have at- 
tempted to improve their profitability 
by involving employees in day-to-day 
decisionmaking. Labor-management 
communications and cooperation have 
gone well beyond the traditional “sug- 
gestion box.” Employee participation 
programs now involve hourly employ- 
ees working with supervisors in “qual- 


Electromation: New Hope for 
Employee Participation Programs? 


Analysis of a 
$8(a)(2) case is two- 
fold, determining 
whether the 
employee group is a 
labor organization, 
and whether the 
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dominated it 
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ity control circles” (addressing opera- 
tional problems and material waste), 
“quality of work-life programs” 
(addressing work design and employee 
self-fulfillment/self-empowerment), and 
“productivity work teams” (addressing 
efficiency and production). 

Employee participation groups cus- 
tomarily are composed of both manage- 
ment and hourly employees, with man- 
agement having the unilateral right 
to veto group recommendations. The 
groups meet during working hours; 
members are paid at their normal 
hourly rates. 

Employee participation groups have 
received considerable publicity over the 
years. For example, General Motors intro- 
duced worker-management teams at 
its Terrytown, New Jersey, plant in the 
mid-1970’s. A United Auto Workers 
vice-president subsequently observed 
that the improved communications and 


cooperation substantially improved car 
quality and may have prevented the 
plant from closing.‘ 

The board has considered employee 
participation-type programs on several 
occasions. For example, in General 
Foods Corporation, 231 NLRB 1232, 
96 LRRM (BNA) 1204 (1977),5 the 
board found that employer-established 
committees were not statutory “labor 
organizations” even though the commit- 
tees made job assignments, assigned 
job rotations, scheduled overtime for 
hourly workers, and held meetings to 
discuss compensation, committee objec- 
tives, and working conditions. The com- 
mittees were held to be administrative 
subdivisions of employees which were 
not serving in a representative ca- 
pacity and “were not established to 
head off incipient organizing drives by 
outside unions nor [did] they come into 
existence as a result of any unrest in 
the bargaining unit which was sensed 
by [the company].”6 


Pre-Electromation Law 

Section 8(a)(2) of the National Labor 
Relations Act makes it an unfair labor 
practice for an employer “to dominate 
or interfere with the formation or ad- 
ministration of any labor organization 
or contribute financial or other support 
to it... 2”? Section 8(a)(2) was included 
in the original 1935 legislation in re- 
sponse to the many company-sponsored 
unions and “representation commit- 
tees” that had been established by 
employers seeking to avoid the unioni- 
zation of their workforces by third 
parties who represented only their work- 
ers’ interests. The Congress was 
concerned that company-controlled la- 
bor organizations would eliminate both 
workers’ freedom to choose repre- 
sentatives loyal to their interests as 
well as the adversarial labor-manage- 


THE FLORIDA BAR JOURNAL/MARCH 1993 61 


= 


ment give-and-take of collective bar- 
gaining on which the act is premised. 

The board and the courts have inter- 
preted and applied §8(a)(2) on a num- 
ber of occasions. The traditional analy- 
sis of a §8(a)(2) case is two-fold. The 
board or the court first determines 
whether the employee group is a “labor 
organization” within the meaning of 
§2(5) of the act and then decides 
whether the employer has dominated 
or interfered with it or contributed 
financial support to it. 

Resolution of §8(a)(2) claims first 
must address whether the group or 
committee is a “labor organization.” 
Section 2(5) defines it broadly: 


The term “labor organization” means any 
organization of any kind, or any agency or 
employee representation committee or plan, 
in which employees participate and which 
exists for the purpose, in whole or in part, 
of dealing with employers concerning griev- 
ances, labor disputes, wages, rates of pay, 
hours of employment, or conditions of work.!° 


Thus, a statutory “labor organiza- 
tion” must have employee participants, 
must exist to deal with the employer, 
and must deal with the employer on 


specified subjects. A §2(5) “labor or- 
ganization” need not be a union: Con- 
gress intended to bring within the 
definition those groups having no for- 
mal structure, bylaws, elected officers, 
dues, or regular meetings but which 
were merely a means of electing repre- 
sentatives.!! 

Section 2(5)’s “employee participa- 
tion” requirement rarely is at issue in 
§8(a)(2) cases but the “dealing with” 
determination often is troublesome, par- 
ticularly since there is no clear, univer- 
sal standard as to what minimum 
conduct is necessary to a “labor organi- 
zation” finding. 

The leading “dealing with” case is 
the U.S. Supreme Court’s opinion in 
NLRB v. Cabot Carbon Co., 360 U.S. 
203 (1959), in which the Court inter- 
preted the term as being broader than 
“collective bargaining.” Significantly, 
and unfortunately, the opinion did not 
address whether the employees’ discus- 
sions of safety, increased efficiency and 
production, conservation of supplies, 
materials and equipment, or the en- 
couragement of employee ingenuity and 
initiative would have affected the 
Court’s determination.!2 However, sub- 
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sequent board and circuit court opin- 
ions found no “dealing with” when the 
employee committee or group resolved 
employee grievances without employer 
input,!° engaged in management-type 
“job enrichment” functions,!4 or was 
merely an information conduit between 
the company and the employees. 

The second prong of the §8(a)(2) test, 
i.e., employer “domination or interfer- 
ence or financial support,’ also has 
required careful analysis by the board 
and the courts in order to distinguish 
lawful management cooperation with 
the labor organization from unlawful 
domination, interference, or assistance 
of it. The board frequently has used a 
multipart test to assess alleged com- 
pany domination. It examines the na- 
ture of the discussions between the 
parties, the employer’s control of em- 
ployee membership in the organiza- 
tion, the existence of any constitution 
or bylaws for the organization, the 
nature and location of its meetings, 
any payment of employees for time and 
attendance at the meetings, and the 
supervisors’ attendance and participa- 
tion in such meetings.'® Employer “good 
faith” is not a defense to a §8(a)(2) 
violation. 

The board and the federal circuit 
courts disagree as to the ultimate 
standard for “domination.” The board 
will find a §8(a)(2) violation on objec- 
tive evidence of potential employer domi- 
nation; the courts find it only upon 
proof that employees perceive actual 
domination. !8 

Remedies for §8(a)(2) violations are 
determined by the facts. Domination 
is remedied by “disestablishment” of 
the labor organization, interference, 
or support by cessation of the improper 
activity.!9 


The Electromation Decision 

Electromation, Inc., an Indiana elec- 
tronic manufacturing company with 
approximately 200 employees, modi- 
fied its wages and bonuses policies in 
order to reduce expenses. The changes 
generated substantial employee un- 
rest, including a petition expressing 
unhappiness signed by 30 percent of 
the workers. 

Management responded by forming 
five “action committees” to address five 
categories of employee complaints, in- 
cluding absenteeism, wages, bonuses, 
and no-smoking policies. Electroma- 
tion decided that the committees would 


consist of six hourly employees and 
several managers. The company also 
set each committee’s goals and the 
dates of the initial meetings, paid the 
members for their time serving on the 
committees, and furnished them meet- 
ing rooms and supplies. Electroma- 
tion’s president anticipated that the 
committees “would meet and try to 
come up with ways to resolve these 
problems; and that if they came up 
with solutions that ... we believed 
were within budget concerns and they 
generally felt would be acceptable to 
the employees, that we would imple- 
ment these suggestions or proposals.”29 
The employee members of the commit- 
tee were to communicate with other 
employees about their concerns and 
the committees’ activities. 

One committee made a proposal to 
the company concerning attendance 
bonuses. It was rejected by Electroma- 
tion’s controller (a member of that 
committee) because it was too expen- 
sive. A second proposal (which the 
company found satisfactory) was not 
implemented because, approximately 
a month after the action committees 
were formed, the Teamsters demanded 
that Electromation recognize it as the 
employees’ representative. 

The Teamsters subsequently filed 
an unfair labor practice charge, 
asserting that Electromation’s “action 
committees” violated §8(a)(2). The 
board’s administrative law judge 
agreed. He found that the committees 
were §2(5) labor organizations and 
that Electromation had dominated and 
assisted them by creating the commit- 
tees, by setting their goals and priori- 
ties, by furnishing meeting rooms and 
supplies, and by paying their members. 

The board affirmed the administra- 
tive law judge on December 16, 1992. 
The 4-0 majority opinion?! had three 
separate concurrences. 

The “Decision and Order” stated the 
issues very broadly: “(1) At what point 
does an employee committee lose its 
protection as a communication device 
and become a labor organization? (2) 
What conduct of an employer consti- 
tutes domination or interference with 
the employee committee?”2? 

Nonetheless, two sentences later, the 
board majority announced that its find- 
ings “are not intended to suggest that 
employee committees formed under 
other circumstances for other purposes 
would necessarily be deemed ‘labor 


organizations’ or that employer actions 
like some of those at issue here would 
necessarily be found, in isolation or in 
other contexts, to constitute unlawful 
support, interference, or domination.”2% 

Electromation employed the tradi- 
tional two-part §8(a)(2) analysis. First, 
the board readily determined that Elec- 
tromation’s “action committees” were 
“labor organizations” because they were 
§2(5) “employee representation com- 
mittees.” The informal nature of the 
“action committees” did not affect their 
statutory status: 


Any group, including an employee represen- 
tation committee, may meet the statutory 
definition of “labor organization” even if it 
lacks a formal structure, has no elected 
officers, constitution or bylaws, does not 
meet regularly, and does not require the 
payment of initiation fees or dues. . . [and] 
even if there is no formal framework for 
conducting meetings among the represented 
employees (i.e., those employees whose con- 
ditions of employment are the subject of 
committee dealings) or for otherwise elicit- 
ing the employees’ views.”4 


Electromation’s majority expressly re- 
cognized, however, that not all organi- 
zations which “deal with” employers 
are necessarily “labor organizations”; 
groups whose purpose is performing 
essentially managerial or adjudicative 
functions or “job enrichment” are not 
§2(5) “labor organizations.” Further, 
“it is irrelevant if the impetus behind 
the organization’s creation emanates 
from the employer.”?5 

Second, the board found that Electro- 
mation had dominated the “action com- 
mittees.” Its analysis was brief; its 
conclusion was curt: “(T]he Action Com- 
mittees were the creation of [Electro- 
mation] the impetus for their 
continued existence rested with [Elec- 
tromation] and not with the employees. 
... By creating the Action Committees 
{Electromation] imposed on employers 
its own unilateral form of bargaining 
or dealing.”26 


The Significance 
of Electromation 

Electromation did not make new law. 
It did not change existing law. None- 
theless, dicta in the various opinions 
provides some guidance to employers 
who have or are considering employee 
participation programs.?? 

The three current board members 
(Stephens, Oviatt, Devaney) seem to 
agree that actual company domination 
of an employee “labor organization” is 


shown by the employer’s acts creating 
the organization, defining its struc- 
ture, and determining its functions. 
When the company is the moving force 
in forming the committee, team, or 
group, and the organization has no 
effective existence independent of the 
employer, “domination” will be found 
irrespective of the employer’s good faith. 
Since most employee participation pro- 
grams necessarily involve such “actual 
domination,” the board apparently will 
find a §8(a)(2) violation if it finds that 
the committee, team, or group is a 
§2(5) “labor organization.” 

The Electromation majority does ad- 
dress §2(5) “labor organizations” in the 
context of employee participation pro- 
grams: 


[T]he majority agrees that an analysis of 
an employee committee’s status under the 
Act must center on the group’s purpose and 
function in light of NLRA’s goal of protecting 
the right of self-organization from the spe- 
cific abuse of employer-dominated organiza- 
tions set up by employers.?® 


The majority thus would not find a 
§8(a)(2) violation in an employee par- 
ticipation program which merely car- 
ried out managerial functions, which 
performed solely adjudicatory functions, 
or which addressed issues other than 
“grievances, labor disputes, wages, 
rates of pay, hours of employment, or 
conditions of work” (i.e., topics identi- 
fied in §2(5)).29 However, since “deal- 
ing with” is “a bilateral mechanism 
involving proposals from the employee 
committee concerning the subjects 
listed in §2(5), coupled with real or 
apparent consideration of those propos- 
als by management,”8° the activities 
of the committee, group, or team must 
be monitored carefully. 

Electromation’s concurring opinions 
also make it possible to discern how 
the two active members may vote in 
future “employee participation pro- 
gram” cases. 

Member Devaney seems most con- 
cerned about employee participation 
programs which are “sham unions.” 
He apparently will find a §8(a)(2) viola- 
tion where it has been shown that the 
committee, group, or team acted as a 
representative of other employees, 
thereby substituting the employer’s will 
for that of a majority of the employees. 
He would focus on the group’s repre- 
sentation functions and would not find 
improper the discussion, communica- 
tion, or “brainstorming” on §2(5) topics 
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by a “communication committee.”?! 

In contrast, member Oviatt appar- 
ently would find a §8(a)(2) violation if 
the committee, group, or team had 
discussed with the employer “griev- 
ances, labor disputes, wages, rates of 
pay, hours of employment, or condi- 
tions of work.” However, since his 
concurring opinion approves of “em- 
ployee participation programs” which 
address labor efficiency, “quality of 
work-life,’ and improvement of operat- 
ing functions, topics which frequently 
involve discussions of hours of employ- 
ment and conditions of work, it is 
difficult to predict how member Oviatt 
would view many of the more common 
forms of employee participation programs. 

Electromation disappointed many ob- 
servers who had hoped for sweeping 
board pronouncements about the legal- 
ity—or illegality—of employee partici- 
pation programs.®2 However, the sev- 
eral opinions do provide clues about 
future board rulings. 

It appears likely that, in resolving 
§8(a)(2) claims involving employee par- 
ticipation programs, “domination” will 
be found as a matter of course and the 
§2(5) “labor organization” issue will be 
determinative. It will be interesting to 
see whether the Congress rewrites §2(5) 
before the board has to reconcile its 
developed case law with the workplace 
realities of—and economic advantages of 
—employee participation programs. 7 


William B. deMeza, Jr., is a partner 
with Holland & Knight, represent- 
ing management in labor and em- 
ployment law matters. 

This column is submitted on be- 
half of the Labor and Employment 
Law Section, John W. Robinson IV, 
chair, and Kevin E. Hyde, editor. 
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The 1992 High Speed Rail Act: 
Will the New Act Hunt? 


hen questioned about 

Florida’s high speed 

rail project shortly af- 

ter his election in 1990, 
Governor Lawton Chiles responded, 
“That dog won’t hunt.”! This comment 
proved prophetic as the process to 
award a high speed rail franchise 
stalled and shortly thereafter the sole 
remaining applicant decided to with- 
draw from the process.? 

By the time it withdrew, Florida 
High Speed Rail Corporation had in- 
vested, along with its opponent, TGV 
of Florida, Inc. (which withdrew in 
1989), tens of millions of dollars to 
assist Florida in pioneering the devel- 
opment of high speed rail. It had also 
explored, at the state’s invitation, prac- 
tically every conceivable “innovative 
mechanism required to effect the joint 
public and private venture approach” 
to financing a high speed rail line for 
Florida.® 

Over the seven years between the 
effective date of the Florida High Speed 
Rail Transportation Commission Act 
of 1984 (the 84 Act), and the day that 
the final applicant withdrew, the state 
and the private sector applicants 
learned a great deal about just how far 
both parties to the public-private joint 
venture were willing to go to bring high 
speed rail to Florida. More impor- 
tantly, both parties learned how sensi- 
tive their respective constituencies 
could be to terms like “subsidy,” “devel- 
opment rights,” and “one-stop permit- 
ting.”5 

This article will consider how several 
significant problems which stifled the 
84 Act have been addressed by the 
substantial amendments in the 1992 
High Speed Rail Transportation Act® 
(the 92 Act) to determine in what 
manner, if any, the high speed rail 
process has improved, and what road- 


It is still the 
political and public 
finance arena 
that will 
ultimately decide 
the fate of 
high speed rail 


by Scott R. Austin 


blocks of the past have been removed. 
The article also considers whether cer- 
tain aspects of the 84 Act remaining 
under the amended 1992 statute ren- 
der the new process unable to hunt 
down a viable franchisee.’ Finally, this 
article ends with the thought that no 
matter how strong an interest lawyers 
may take in the project’s legal issues, 
it is still the political and public fi- 
nance arena that will ultimately decide 
the fate of high speed rail.® 


Problems Addressed 
by the 92 Act 

Probably the most striking feature 
of the 92 Act is its acceleration of the 
franchise award to an initial step in 
the process instead of its ultimate 
goal.? The reason for this change, along 
with its potential benefit, can best be 
understood by a brief review of the 84 
Act’s long and complex process and 
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some problems it created. 

The comparative timeframes under 
the two acts are shown in the flow 
chart within this article which pro- 
vides an outline of the significant stages 
under each act in the application re- 
view and franchise award process. 

Under the 84 Act, each applicant 
began the franchise process by submit- 
ting its multi-volume application in 
response to the request for proposals 
issued by the High Speed Rail Trans- 
portation Commission. The commis- 
sion, along with the Department of 
Environmental Regulation and the De- 
partment of Community Affairs, as- 
sessed the application for an initial 
level of review referred to as “complete- 
ness.”!0 After the applicants had their 
applications deemed “complete,” they 
were then forced to face one another 
at a formal evidentiary hearing to 
reduce the anticipated applicant field 
to no more than three for “more de- 
tailed review.”!! 

The more-detailed review hearing 
amounted to litigating the competitive 
aspects of their franchise applications 
before the commission.!2 The appli- 
cants selected were then required to 
submit more specific and compre- 
hensive application information during 
the “sufficiency” review phase of the 
process. Unfortunately, it was never 
determined what level of information 
would meet the sufficiency standard, 
as the only applicant to reach this 
stage, Florida High Speed Rail Corpo- 
ration, withdrew from the process be- 
fore its application could be deter- 
mined sufficient.!8 

After the sufficiency determination 
came the certification hearing. The 
certification hearing promised to be 
one of the largest, if not the largest, 
formal administrative hearings ever 
held. The statute contemplated as par- 


ties to the hearing nearly every key 
environmental and growth planning 
agency in Tallahassee, the Department 
of Transportation, and every water 
management district, regional plan- 
ning council, metropolitan planning 
organization, county, city, town, and 
village government along the 330-mile 
route.!4 Moreover, considering the stage 
at which certification occurred in the 
84 Act, it is beyond question that all 
parties present would be extremely 
concerned about the potential loss of a 
franchise so late in the game.!5 As a 
result, the cost, legal maneuvering, 
and appeals could have been stagger- 
ing.16 

Following the certification hearing, 
the commission would reconcile any 
discrepancies between its assessment 
of the application and the certification 
order, and award a franchise.!7 When 
Florida High Speed Rail Corporation 
withdrew its application, over four 
years had elapsed since the issuance 
of the request for proposals and the 
applicant was less than halfway 
through the process: The sufficiency 
determination,!® the statewide certifi- 
cation hearing,!9 and the franchise 
award remained uncompleted.?° 

One of the problems created by the 
_ original long and cumbersome fran- 
chise process was that the applicants, 
their voluminous applications, and the 
high speed rail project itself were vul- 
nerable to being rendered obsolete or 
whipsawed by unforeseen changes in 
the economy and political environment 
which could significantly change the 
public sector view of the project.?! 
Because of high speed rail’s statewide 
size and cost, it is by its nature a 
project that significantly impacts the 
economy of the State of Florida, and 
hence the leadership responsible for 
directing that economy. 

The High Speed Rail Act was origi- 
nated during the Graham administra- 
tion and was hailed as a visionary idea 
of the sponsoring governor. As such, 
the project received valuable initial 
encouragement and support during his 
administration. 

Just as the project was gaining mo- 
mentum and its request for proposals 
was about to be issued, the political 
environment changed to a Republican 
administration, with a new learning 
curve for the project, as well as changes 
to the commission which consisted en- 
tirely of gubernatorial appointees. The 
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Martinez administration was gener- 
ally supportive of the project but due 
to certain other unforeseen factors, the 
project began to lose momentum. 

High speed rail, a “steel wheel” train, 
began to be overshadowed during the 
Martinez administration as the com- 
petitive glamour of emerging Maglev 
technology appeared. Maglev propo- 
nents realized early in the process that 
at $30-$60 million per mile, their tech- 
nology was not financially feasible for 
a 330-mile project. Instead, they devel- 
oped their own “demonstration project” 
legislation which drew upon the les- 
sons learned from the 84 Act. It also 
drew criticism from one of the high 
speed rail applicants, TGV, which ar- 
gued that Maglev had “cherry picked” 
the most profitable segment of any 
proposed high speed rail corridor. TGV 
requested a moratorium on the review 
of high speed rail applications until 
they had assessed the impact of Maglev. 
Thus, the process slowed to a standstill 
for approximately nine months, until 
the Maglev applicant routes were deter- 
mined by the single application sub- 
mitted in March 1989. 

Also, during 1989-90 the U.S. econ- 
omy saw the beginning of a recession 
and one of the worst downturns in the 
history of Florida real estate. Those 
economic changes, as well as the lend- 
ing hiatus which began to occur with 
the meltdown of the thrift industry, 
were factors which the 1984 Legisla- 
ture could never have foreseen. As a 
result, the remaining applicant, which 
had relied substantially upon the real 
estate “development rights” provided 
in the 84 Act, was forced to re-evaluate 
and revise a substantial portion of its 
financing plan in the midst of the 
application process.22 

By the time the Martinez adminis- 
tration changed to the current admin- 
istration under Governor Chiles, the 
high speed rail project had stalled due 
to uncertainties over the proper mix of 
public and private sector financing. 
Considering the downturn in real es- 
tate, it revised its financing plan to 
rely heavily on public funding. The 
revised plan included proposed legisla- 
tive changes that used increased gaso- 
line taxes and other public sector fees, 
such as tax increment and tax benefit 
district fees, to help pay for high speed 
rail.23 

Considering the recession the state 
was experiencing in 1990, the appli- 


cants’ proposed legislative changes 
drew substantial criticism, especially 
from local governments which also 
relied on these fees, and the proposed 
public financing option became politi- 
cally infeasible. This financing change 
also created a credibility problem for 
some applicants as the shift to signifi- 
cant reliance on public funding was 
viewed by some as a fourth-quarter 
change in the rules of the game, even 
though the 84 Act encouraged legisla- 
tive proposals.?4 

While many factors contributed to 
the applicant’s lack of confidence in the 
completion of the original high speed 
rail process, it was probably the com- 
plexity and length of the process, with 
its unpredictable cost, which primarily 
led the applicant to cut its anticipated 
losses and, therefore, to withdraw. 


92 Act Solutions 

In contrast to the three- to five-year 
84 Act marathon, the 92 Act com- 
presses the franchise award process 
into a four-month, 50-yard dash.”5 The 
92 Act provides for award of a franchise 
within 120 days of the receipt of appli- 
cations in response to its request for 
proposals.26 Moreover the process is 
also made less complex by the fact that 
the information submitted is not bifur- 
cated into two components, but rather 
the franchise award information fo- 
cuses solely upon the business, safety, 
and technological aspects of the pro- 
ject.27 The franchise as awarded is 
conditioned upon the franchisee subse- 
quently obtaining certification.?® 

The 92 Act grants the franchisee the 
right to negotiate exclusively “post 
franchise agreements” with the Florida 
Department of Transportation (FDOT) 
to set the schedule for the remaining 
phases of the process, including certifi- 
cation and implementation.?9 This sec- 
tion of the 92 Act also allows the 
franchisee to engineer, design, and 
finance the system in phases. This will 
provide critical flexibility needed for a 
project which could unquestionably en- 
counter unforeseen roadblocks consid- 
ering the myriad of competing inter- 
ests at the state, regional, and local 
level.°° The post-franchise agreements 
contemplated with FDOT are suffi- 
ciently broad that the franchisee under 
the 92 Act is in effect entering into a 
“partnership agreement” with FDOT.*! 

A 92 Act benefit second only to the 
accelerated flexible process is that the 


92 Act applicant can both apply for the 
franchise and develop its rail system 
in segments.32 Nothing in the 92 Act 
specifically determines the minimum 
length of each segment.33 While it is 
inconceivable that segmentation could 
be used on a mile-by-mile basis, it is 
possible that the franchisee (or appli- 
cant) could certify (or franchise) its 
system one leg at a time, e.g., Orlando 
to Tampa, Orlando to West Palm Beach, 
and West Palm Beach to Miami.*4 
Allowing the certification hearing to 
be held on a segmented, region-by- 
region basis could make that hearing 
more manageable and possibly even 
make the proceeding similar to hear- 
ings currently held for transmission 
line siting or for highway expansion 
projects.5 Franchising in segments 
could thus reduce both the time and 
the scope for certification, construc- 
tion, and implementation, significantly 
reducing costs and increasing the like- 
lihood of a successful start-up system.*® 

The 92 Act provides additional flexi- 
bility. Not only does it permit a seg- 
mented franchise but also an “incre- 
mental” franchise.°”? Under the 92 Act, 
the franchisee can start its system 
with “nonhigh speed rail equipment” 
as part of an “incremental plan” to 
create and establish the high speed 
rail transportation system.*8 

This provision expands the field of 
potential applicants which are able to 
respond to the 92 Act request for 
proposals. Because an applicant can 
begin its system with nonhigh speed 
rail equipment, applicants could range 
from freight operators such as CSX, 
FEC, and Norfolk Southern,?9 to exist- 
ing passenger operators such as Am- 
track or Tri-Rail, to broad spectrum 
rail manufacturers, who make com- 
muter trains as well as high speed 
trains.*° 

The incremental approach also pro- 
vides a cost benefit. Costs could be 
reduced in the initial years by using 
existing off-the-shelf nonhigh speed rail 
equipment. A rail supplier that had 
an existing track record could employ 
a proven technology as its first phase 
with evidence of options or rights to 
acquire more advanced technology at 
some future date.*! 

Thus, the 92 Act franchise process 
has significant advantages over the 84 
Act. It accelerates the award of the 
franchise to occur before, rather than 
after, the complicated certification pro- 


cess.*? It thereby quickly dignifies the 
applicant with the state’s authority as 
franchisee, allowing the entity worthy 
of that authority to more effectively 
work with local governments and land- 
owners. The 92 Act further allows 
significant flexibility and potential cost 
reduction by negotiated scheduling of 
remaining project phases, and by fran- 
chising the system in segments and the 
technology in increments. 


Disclosure of Proprietary 
Information—84 Act Problems 
The 92 Act attempts to remove an- 
other problem inherent in the original 
process: each applicant’s fear of educat- 
ing the competition. Under the 84 Act, 
information submitted in each applica- 
tion was entirely public and simultane- 
ously distributed to all the agencies 
and competitors. As a result, appli- 
cants were very concerned that there 
would be little, if anything, to keep 
strategic information (e.g., station site 
location) from being used by another 
applicant on a “me, too” basis. The 
public disclosure of potential sites could 
also result in a bidding war between 
applicants. As a result, applicants were 
reluctant to “show their hand” until 
they were sure they would receive 


credit for their final, specific ideas on 
things like financing, real estate devel- 
opment, grade separation, and other 
related matters. 


92 Act Solutions 

The 92 Act attempts to avoid this 
situation by providing that applica- 
tions are sealed for a short period and 
certain proprietary information is pro- 
tected to provide confidentiality and 
prevent applicants from educating their 
competitors.43 This provision, which is 
a derivative of the Maglev Act, how- 
ever, may be a two-edged sword. When 
the applicant for Maglev relied upon a 
similar provision to protect certain key 
financial information, a discovery bat- 
tle ensued at great expense to the 
parties, which ultimately resulted in 
review of the confidential material by 
the hearing officer and party represen- 
tatives “in camera.’ To the extent that 
information protected is susceptible to 
challenge under the state’s government- 
in-the-sunshine act, it may once again 
serve as a source for heated litigation 
early in the process. 


Reduced Role of Real Estate 
The terms “ancillary facilities” and 
transit station appurtenant buildings, 
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or “TSAB’s,” are no longer part of the 
92 Act high speed rail system.44 They 
have now been effectively reduced to 
one real estate concept, “associated 
development.”45 

Associated developments are, in ef- 
fect, the same as the TSAB’s under the 
84 Act.*6 Unlike ancillary facilities 
which could be located some distance 
from the actual rail corridor so long as 
they were connected by a broadly de- 
fined “transit system,’ TSAB’s were 
constructed in direct association with 
a station and in fact as a structure 
housing the station.47 

The 84 Act real estate concepts were 
the result of an act drafted during the 
early 1980’s in a real estate boom when 
legislators truly believed that profits 
from real estate developed under the 
umbrella of the high speed rail statute 
and its purported “one-stop permit- 
ting” would prove so great that real 
estate development at surrounding sta- 
tion sights and at new communities 
would pay the lion’s share of high 
speed rail’s infrastructure costs which 
the fare box alone could not cover.*® 
Unfortunately, for a number of rea- 
sons, including the advent of new 
growth management legislation and 
doctrines such as concurrency, the high 
speed rail “ancillary facility” and one- 
stop permitting concepts were seen by 
some agency officials as an attempt to 
sidestep hard-fought growth manage- 
ment and comprehensive planning 
goals. These real estate concepts, which 
permeated the 84 Act, became a politi- 
cal stumbling block to the applicants 
in the process.*9 

Thus the 92 Act, which abolishes 
ancillary facilities, transit systems, and 
related concepts, limits the high speed 
rail franchisee to associated develop- 
ments, directly related to the stations 
along the system route. This should 
eliminate the stigma under the 84 Act 
that high speed rail is a train that 
runs on real estate or that the act is a 
real estate development act in dis- 
guise. 

Unfortunately, the 92 Act does not 
replace real estate with any other 
creative private sector basis for financ- 
ing the cost of the system. The FDOT 
also has the power under the 92 Act to 
grant easements to the franchisee 
within state-owned transportation fa- 
cility rights of way.5° The most appar- 
ent example of this is the CSX rail line 
easement between West Palm Beach 


and Miami acquired in 1990 by the 
state.5! A grant of an easement to the 
franchisee by FDOT for the use of this 
corridor will provide the franchisee 
with significant savings.®? 

The FDOT also has the right to 
exercise the power of eminent domain 
on behalf of the system which also 
reduces the risk to the franchisee that 
a local landowner could hold up devel- 
opment of the project.5? However, the 
same financial problem as under the 
84 Act remains under the 92 Act: How 
does a private sector franchisee finance 
a high speed rail “highway” 330 miles 
long at roughly $15-30 million per 
mile? The answer to that question may 
come in the promise of a new president 
with a direct interest in high speed 
rail and in a public willing to place the 
creation of new jobs and protecting the 
environment ahead of the pride in an 
automobile. 


Conclusion 

High speed rail was seen by the 
visionaries who sponsored it as a blur 
of color streaking along a band of steel 
in the Florida countryside, carrying 


business commuters working at com- 
puter terminals, and tourists enjoying 
the beauty of Florida while planning 
their shopping and sightseeing excur- 
sions.54 The governor, the department, 
and its staff should be congratulated 
for their efforts in the 92 Act to keep 
this high speed rail vision alive. 

To reduce the discouragements en- 
countered under the 84 Act, the 92 Act 
quickly identifies a franchisee, gives it 
the authority to negotiate its future 
process, and provides reasonable cer- 
tainty with which to plan the timing 
and cost to implement the system.*5 
While certain 84 Act questions do 
remain, especially regarding the me- 
chanics and scope of the post-franchise 
certification process (including possi- 
bly the world’s largest formal hearing), 
the basis for negotiating through these 
mechanics now exists and the 92 Act 
designates an experienced lead agency 
to oversee the process.5® 

Beyond the legal issues, the tough 
policy and financial questions still re- 
main: What mix of private and public 
sector funding for high speed rail is 
acceptable to justify high speed rail’s 
share in the public assistance already 
awarded without question to subsidize 
highways and runways? How can the 
state and federal government help the 


68 THE FLORIDA BAR JOURNAL/MARCH 1993 


public recognize the substantial social 
benefits that high speed rail provides: 
increased jobs, reduced pollution, en- 
ergy savings, personal safety, increased 
business productivity, and expanded 
tourist spending?5” 

The challenge and the credit for 
answering these questions is now 
shared by three key leaders: Former 
governor, now Senator Bob Graham 
who, more than a decade ago, set the 
course for Florida to recognize high 
speed rail as an innovative link to 
thrust America’s transportation sys- 
tem into the 21st century; former sena- 
tor, now Governor Lawton Chiles, who 
saw the need for a mid-course correc- 
tion to realign the franchise process 
with shifts in economic and political 
reality; and finally and most impor- 
tantly, President Bill Clinton, whose 
campaign expressly embraced the con- 
cept of high speed rail as a source of 
needed jobs and as a critical component 
of a more efficient intermodal transpor- 
tation system to compete with those 
already operating in Japan and Europe. 

The future of high speed rail depends 
upon these three leaders. If the true 
social benefits of high speed rail can 
be effectively valued and advocated to 
the travelling public with continued 


‘sponsorship from President Clinton, 


Senator Graham, and Governor Chiles, 
the 92 Act can point to a high speed 
rail franchisee worthy of the public’s 
trust and capable of making high speed 
rail a reality for Florida. The new act 
will then have proven that it can 
hunt. J 


1 Five Billion Dollar Plan for Bullet 
Train Will Not Fly Says Chiles, Lawmakers, 
Miami HERALD, Nov. 9, 1990, at 4B. 

? Florida High Speed Rail Corporation, 
which had been one of only two applicants 
which properly filed an application in March 
1988, withdrew its application and received 
a refund of its $650,000 certification compo- 
nent fee on August 13, 1991. See with- 
drawal of the application of Florida High 
Speed Rail Corporation on file with the 
Office of the High Speed Rail Program, 
Florida Department of Transportation, Tal- 
lahassee, Florida. 

3 See the Florida High Speed Rail Trans- 
portation Commission Act of 1984; 1984 
Fla. Laws ch. 84-207, codified as Fia. Star. 
§341.321-341.386 (1985). Fra. Star. 
§341.321(3) (1985); see also id. Fia. Star. 
§341.325. 

4 See 84 Act §341.322(20). The legisla- 
ture in the 84 Act listed high speed rail’s 
many social and economic benefits. See 84 
Act §341.321. The economic benefits in- 
cluded the creation of many jobs through 


ES 


the construction, maintenance, and opera- 
tion of the project, but also in the numerous 
stations that would be created and real 
estate development in areas which, without 
the train, would have been too remote for 
major development. See Executive Sum- 
mary to Franchise Application, Florida High 
Speed Rail Corporation, March 28, 1988, 
filed with the Florida High Speed Rail 
Transportation Commission, Tallahassee, 
Florida, at 39. 

5 Florida’s Bullet Train Idea Is But a 
Billion-Dollar Blank, THe Tampa TRIBUNE, 
editorial, August 11, 1991. See Hagey, The 
Train to Nowhere, FioripA TREND 26 
(Sept. 1990). It was generally accepted dur- 
ing the process that fare box revenues 
alone would not cover the enormous $2-4 
billion cost of constructing the system guide- 
way. Thus, applicants were required under 
the 84 Act to submit plans to privately 
finance the systems, as early, untested 
studies suggested was possible through value 
captured from related real estate. Officials 
and the public accepted these studies as 
reality and came to expect the project to be 
built without any public subsidy. It is now 
clear that some amount of public funding 
is necessary. See Stern, Subsidies for High 
Speed Rail, Rattway Ace (Dec. 1991). See 
also Bottcher, “What Happened to High 
Speed Rail in Florida?;’ speech presented 
at the American Civil Engineers Interna- 
tional Conference on High Speed Ground 
Transportation Systems, Orlando, Florida, 
October 28, 1992. 

6 Fla. Laws, ch. 92-152, effective May 8, 
1992. 

7 For example, these carryover problems 
range from the minimal, such as the misuse 
of the term “applicant” in the third sentence 
of the definition for “corridor,” and a typo 
in §341.334 (“rail or guideway line”) which 
had a similar typographical problem under 
its predecessor (“appurtenant transit sta- 
tion building”) to critical questions of the 
mechanics associated with the magnitude 
of the certification hearing and the “all 
agencies shall grant and approve” mandate 
in the effect of certification, §341.363 of the 
92 Act. See 84 Act §341.322(12) and the 92 
Act §341.322(11); see 92 Act §341.363(2). 
The “effect of certification” section seems to 
leave the question open whether a franchi- 
see can ever be turned down for a permit 
application where it has followed all of the 
applicable agency procedural rules, regula- 
tions, orders, and ordinances. The section 
also makes reference to notifying the “appli- 
cant” 60 days prior to the certification 
hearing. Under the new act, the applicant 
will have become a franchisee long before 
the certification hearing. The certification 
hearing will continue to be a formidable blip 
on the high speed rail process horizon 
because of its sheer magnitude, as discussed 
in note 16 and accompanying text. 

8 Some have suggested that Florida has 
already certified its first high speed rail 
system as the 13-mile Maglev Demonstra- 
tion Project was certified in 1991. However, 
there is still a $500 million financial com- 
mitment deadline to be met as a condition 
of that certification, currently scheduled for 
June 1993. See Orlando to Get Nation’s 


First High Speed Rail, Sun SENTINEL, Jan. 
17, 1992 at D-1. 

° Compare 84 Act §§341.343, .347, .348, 
.352, .353, .355, and .361 (by author’s calcu- 
lation the time between agency receipt of 
applications to award of franchise would be 
a minimum of three years or more, not 
including extensions for hearings, appeals 
or changes in law) with 92 Act §341.3334. 
The concept of a “conditional” or “prelimi- 
nary” franchise to accelerate the process 
was suggested by applicants at commission 
meetings and workshops for rulemaking 
during development of the request for pro- 
posal document. See transcripts of commis- 
sion meetings and workshops conducted 
between March 1986 and January 1987 on 
file at the Office of the High Speed Rail 
Transportation Program. See also Bottcher, 
supra note 5. 

10See the 84 Act §341.343 and 
§341.322(11); §341.338; §341.341; and 
§341.343. Moreover, it must be noted that 
under the 84 Act the application was bifur- 
cated into a certification component and a 
franchise component. While DER and DCA 
evaluated the environmental and growth 
management information in the certifica- 
tion component, the commission assessed 
the franchise component consisting primar- 
ily of the technical, safety, and financing 
aspects of the project. 

11 84 Act §341.343(4). See 14 Fia. ADMIN. 
Cove 47-4.013 at 720-10 (1987). The rules 
relating to the regulatory process were 
equally complex. The rules provided specifi- 
cally for a §120.57 hearing to be conducted 
by the commission. 

12 The more detailed review hearing was 
held over a three-week period in October 
1989 in Orlando. Shortly before the end of 
the hearing, TGV of Florida, Inc., withdrew 
its application from the high speed rail 
process. See letter to Malcolm Kirschen- 
baum, chair, Florida High Speed Rail Trans- 
portation Commission, from Thomas C. 
Owen, vice president of Bombardier Corpo- 
ration, Mass Transit Division, dated Octo- 
ber 17, 1989, on file at the Office of The 
Florida High Speed Rail Program. 

13 See 84 Act §341.322(41); §341.343(6). 

14 See 84 Act §341.352. As an example of 
the complexity this hearing may present, 
the hearing for certification of the 13-mile 
Maglev project between Orlando Interna- 
tional Airport and International Drive took 
five weeks; multiple opponents questioned 
the applicant’s experts on every facet of the 
technical, financial, and operational aspect 
of the project. The hearing officer submitted 
a recommended order containing almost 
400 findings of fact. See transcript of Maglev 
certification hearing held pursuant to 
the Maglev Demonstration Project Act 
Fia. Stat. §341.401, et seg., October 1990. 

15 See 84 Act §§341.352, .353, and .361. 

16 See supra note 14. 

17 See 84 Act §341.361 

18 84 Act §341.343(6). 

19 Td. at §341.352. 

20 Id. at §341.361. 

21 Failure to respond to change made the 
application appear out of date and out of 
touch with economic reality; too much revi- 
sion to an application brought the appli- 


cant’s credibility into question. 

22 See transcripts for more detailed review 
hearing, October 1989. 

23 See also Florida High Speed Rail Cor- 
poration sufficiency response, filed with the 
Florida High Speed Rail Transportation 
Commission, November 9, 1990. 

24 See 84 Act §341.355(j). 

25 92 Act §341.3334(4). 

Td. 

27 See §341.3334(1). Note, however, that 
the list is not all inclusive. 

28 See 92 Act §341.3338. 

29 See 92 Act §341.3339. 

30 However, it is difficult to determine 
why the new act remains inflexible as to 
amendments. Section 341.3333(5) prohibits 
a franchise applicant from making any 
amendment between the time its applica- 
tion is submitted and the day approxi- 
mately four months later when the fran- 
chise is awarded. Since the application is 
reviewed by numerous agencies on signifi- 
cant matters which file their reports and 
comments, and at least four public meetings 
are held, it is reasonable to assume that 
certain critical issues may be discovered 
which could not have been foreseen by the 
applicants. It, thus, seems inappropriate 
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that the application could never be amended 
in response to these critical reviews. Thus, 
hidden in the application process may be a 
phantom pre-application process which will 
require significant spending, review, and 
research by the applicant for the local 
concerns required along the length of its 
corridor segment. See §341.3334(2), (3), and 
(4). 

31 See 92 Act §341,3339; §341.321(8)(c) 
(public/private partnership). Compare with 
84 Act §341.321(3). See also 92 Act 
§341.3339(1)(a); §331.3338. 

32 92 Act §341.3338 and .3339(b) 

33 See generally 92 Act. 

34 See generally 92 Act. See, e.g., 92 Act 
§341.322(11). 

35The 84 Act has many provisions de- 
rived and built upon the Power Plant Siting 
Act and Transmission Line Siting Act. See, 
e.g., 84 Act §341.322(24) (license definition 
makes reference to Power Plant Siting Act); 
see also id. at §341.322(34) (same reference 
in definition for person); see generally Fia. 
Star. Ch. 403 for a comparison of concepts 
in the two acts such as certification compo- 
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nents, binding written agreements, etc. 

36 See supra note 14 and accompanying 
text. 

3792 Act §341.332(5) This provision in- 
vites operating passenger railroads such as 
Amtrack or even the local Tri-Rail Com- 
muter System to compete for the franchise. 
Moreover, because the definition for high 
speed rail transportation system is amended 
to include goods, an existing freight railroad 
could also possibly compete for the franchise 
with a contingency for acquiring passenger 
equipment. See 92 Act §341.322(16). 

38 92 Act §341.332(5). 

39 See supra note 37. 

40 It is important to note that governmen- 
tal entities may now be capable of compet- 
ing for the franchise as an earlier prohibi- 
tion contained in the definition of franchisee 
has been deleted in the 92 Act. Compare 
84 Act §341.322(17) (“any nongovernmental 
entity”) with 92 Act §341.322(15) (franchi- 
see means the individual corporation or 
other entity that has been awarded a fran- 
chise). Thus Tri-Rail and Amtrack would 
not be precluded due to their governmental 
entity status. Some train manufacturers 
have already been astute enough to take 
advantage of the increment reference in 
their advertising. See “X2000 in Florida’s 
Future” advertising leaflet for ABB Trac- 
tion, Inc./Asea Brown Bovery, distributed 
as part of commercial exhibit at American 
Society of Civil Engineers’ International 
Conference on High Speed Transportation, 
Orlando, October 25-28, 1992 (“As right of 
way and signal improvements are intro- 
duced, high speed service could be extended 
in increments to cities in all parts of the 
state.”) (emphasis added). ABB’s equipment, 
which is capable of operating on existing 
track structure, was the equipment pro- 
posed by Florida High Speed Rail Corpora- 
tion as ABB was a leading member among 
the 28 companies comprising the High 
Speed Rail Corporation team. 

41 See supra note 62. 

42 See supra text accompanying note 5. 

43 See 92 Act §341.3333. 

44 See generally 92 Act §341.322 (Ancil- 
lary facilities were the heart of the real 
estate development aspect of the 84 Act and 
were broadly defined to allow real estate 
development remote from the rail corridor 
so long as the real estate was connected by 
a “transit system.” Unfortunately because 
ancillary facilities and transit systems were 
broadly defined to promote maximum flexi- 
bility, the terms were a source of suspicion 
among officials responsible for regulating 
the environmental and growth manage- 
ment aspects of the project.) Compare 84 
Act §341.322(5), (ancillary facilities), (14) 
(development rights), (26) (master plan for 
ancillary facilities), (32) (nonsite specific 
ancillary facility), (39) (site), (44) (transit 
station appurtenant building), (45) (transit 
system) with 92 Act §341.322 (generally 
deleting all of the foregoing definitions). In 
addition, there are significant deletions 
throughout the amended act which track 
the concepts and terms amended in the 
definition section. See, e.g., 92 Act 
§341.3365(1). 

45 See 92 Act §341.322(6). 
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46 Compare id. with 84 Act §341.322(44). 

47 See 84 Act §341.322(32). 

48 See prefiled testimony of Redding Ste- 
venson, president, Florida High Speed Rail 
Corporation, October 4, 1989, Hearings Be- 
fore Florida High-Speed Rail Transporta- 
tion Commission on the Selection of Appli- 
cants, for more detailed review. 

49 See transcripts of meetings of Florida 
High Speed Rail Transportation Commis- 
sion, April 1986-February 1988. The same 
agency regulators who had fought to win 
the advances in growth management regu- 
lations were assigned under the 84 Act to 
evaluate the proposals of high speed rail 
applicants. The 84 Act led applicants to 
expect reduced regulation costs from “a 
centralized and coordinated planning and 
permitting process,” which became gener- 
ally known as “one-stop permitting.” See 
84 Act §341.321(4). Unfortunately the 84 
Act never fully defined one-stop permitting. 
Applicants were forced, therefore, to at- 
tempt to negotiate reduced regulation with 
agencies which had a vested interest in 
keeping regulations intact. This was espe- 
cially true in emerging complex areas such 
as the concurrency doctrine. In addition, 
fear of revealing choice real estate locations 
to competitors led applicants to develop 
concepts such as “nonsite-specific” facilities. 
These ideas continued to arouse the suspi- 
cions of regulators that high speed rail was 
attempting an “end-run” around important 
regulations or asking the state to approve “a 
pig in a poke.” See id. 

50 92 Act §341.334(1). 

51 The easement is now primarily used 
as Tri-Rail’s operating corridor. 

52 Florida High Speed Rail Corporation’s 
executive summary to its application esti- 
mated the right of way acquisition and 
construction costs associated with develop- 
ment of the high speed rail line and associ- 
ated transit stations as $1.9 billion in 1988. 
With rolling stock, other equipment, and 
vehicles, the total capital costs would reach 
approximately $2.2 billion. Assuming that 
the West Palm Beach to Miami segment 
constitutes approximately one-fifth of the 
total miles for the route, the use of this right 
of way could represent a savings in excess 
of $300 million. See Executive Summary, 
supra, note 4. 

53 92 Act §341.334(2). 

54 Joseph Vranich, author of SuPERTRAINS, 
has predicted that the completion of the 
Maglev Demonstration Project will be a 
critical turning point in support for federal 
funding, as voters will return from their 
ride between Orlando Airport and Interna- 
tional Drive with a desire for more high 
speed rail programs in their home state. See 
Salerno, Will Trains Ever Fly?, AMER. LEGION. 
Mac. (November 1992). 

55 See 92 Act §341.3339 (allowing the 
franchisee to negotiate post-franchise agree- 
ments regarding scheduling of financing 
arrangements for the phases of the system 
as well as schedules for planning and 
engineering phases or segments of the sys- 
tem). 

56 Id. 

57 See 92 Act §341.321 (1)(a)-(d) and (2)(a)- 
(i). 


art I inaugurated a discus- 
sion of suggested proce- 
dures to compute the pre- 
sent cash value of the quali- 
fied defined benefit pension plan portion 
of an employed spouse’s deferred pay 
program when the settlement mode is 
immediate offset. In Part I, key terms 
were defined and a foundation was 
established for what follows. 


Significance of Interest and 
Mortality in Present Cash Value 

Essential to the calculation of pre- 
sent cash value in an immediate offset 
matter is recognition of the signifi- 
cance of interest rates and mortality. 
It is necessary to compute present cash 
value for immediate offset purposes in 
two fact patterns. 

Fact Pattern I: The marital portion 
of the monthly benefit is immediately 
distributable. 

Fact Pattern II: The marital portion 
of the monthly benefit is not dis- 
tributable until some specified future 
date. 


Source for Interest Rates 
and Mortality Tables 

For purposes of computing the pre- 
sent cash value of the benefit to be paid 
from a qualified defined benefit pen- 
sion plan, the Pension Benefit Guar- 
anty Corporation publishes immediate 
and deferred annuity rates. These rates 
are easily referenced in the PBGC’s 
tables. The PBGC rates and tables 
referenced in this article (prospective 
actuarial tables) may be obtained from 
Pension Benefit Guaranty Corporation 
Communications and Public Affairs 
Dept., 2020 K St., N.W., Washington, 
D.C. 20006. 

These interest rates and mortality 
tables are referenced as “sets.” Each 
“set” refers to specific interest rates 
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In computing 
present cash value, 
accuracy is essential 

since failure to 
properly compute 
results in an 
incorrect conclusion 
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combined with a mortality table. Each 
set is designated by an uppercase let- 
ter, such as Set A, Set K, Set U. 
Examination of a specific set reveals a 
series of interest rates applicable to the 
process of discounting an employed 
spouse’s benefit (present cash value 
calculation). The interest rates are low- 
est for Set A and highest for Set U 
(there are no sets designated W, X, Y, 
or Z). The applicable set changes on a 
monthly basis to reflect changes in 
interest rates. For example, the set 
that would have been used for a valu- 
ation performed at any time in Decem- 
ber 1992 was Set A. 

The interest rates of the PBGC are 
“representative” of a fair market inter- 
est rate on the date of filing the peti- 
tion for dissolution of marriage or other 
date deemed appropriate for this valu- 
ation. This view that PBGC rates are 
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in fact representative of market inter- 
est rates is supported by Department 
of Labor Regulation §2620.3—Valu- 
ation of Plan Assets, which provides: 
“Plan assets shall be valued at their 
fair market value [emphasis 
added] on the valuation date. . . ” 

The reader should recognize that 
this “representative interest rate” is 
not the same as the then-prevailing 
short term interest rate published in 
the financial section of a daily newspa- 
per. The PBGC interest rate is a 
“representative interest rate for a single 
premium deferred annuity.” This is an 
immediately payable annuity. How- 
ever, benefits from this annuity will 
not begin until a known future date. 
PBGC interest rates relate to annuity 
purchase rates; they are not compara- 
ble to short term commercial interest 
rates. 


Impact of Interest 
Rate Assumptions 

A factor having great impact on 
present cash value is the rate of inter- 
est assumed for discounting purposes. 
Present cash value moves in the oppo- 
site direction of interest rates (vary 
inversely). Hence, a high-interest as- 
sumption results in a low present cash 
value. A lower-interest assumption re- 
sults in a higher present cash value. 
To state with certainty the interest 
rate that must be used for the calcula- 
tion of present cash value is not reason- 
able (there is one exception which is 
discussed below). Because of this ab- 
sence of certainty, there will be a 
tendency for each spouse to advance 
interest rates which advantage their 
position. Absence of agreement on this 
vital point results in delay, confusion, 
and escalation of costs. It is for this 
reason that an impartial third party 
source is urged—the PBGC. Use of the 


PBGC set in effect on the appropriate 
valuation date avoids advocacy. 


Exception to the 
Use of PBGC Sets 

The reason for use of PBGC rates is 
the absence of an alternate reasonable 
rate. PBGC rates are not to be used for 
plans that permit payment of benefits 
in the form of a single lump sum. For 
such qualified defined benefit pension 
plans, the plan’s actuarial assumption 
is to be used. The reason for this is the 
fact that such actuarial assumption 
represents the actual amount that will 
be received by the employed spouse. 
When lump sum is not available to the 
employed spouse, then the plan’s actu- 
arial assumption does not represent 
the actual amount to be received by the 
employed spouse. 


Regarding Mortality 

It is self-evident that a seriously ill 
employed spouse will have a shorter 
life expectancy than a healthy em- 
ployed spouse. The greater the life 
expectancy of an employed spouse, the 
greater the duration of the retirement 
period and the number of retirement 
checks to be received. Present cash 
value is impacted by life expectancy. 
The present cash value of an employed 
spouse’s benefit, when such person is 


deemed other than healthy will be 
lower than the present cash value of 
the benefit payable to the healthy, 
employed spouse. The greater the em- 
ployed spouse’s life expectancy, other 
factors notwithstanding, the higher the 
present cash value of the spouse’s bene- 
fit. 

The PBGC has three separate mor- 
tality tables: 

Table I: Healthy individual. 

Table II: A disabled individual who 
is not collecting Social Security disabil- 
ity benefits. 

Table III: A disabled individual who 
is collecting Social Security disability 
benefits. 

If Mortality Table III (shortest life 
expectancy) is used, the present cash 
value of the benefit is significantly less 
than the present cash value when 
Mortality Table I is used. It is not the 
function of an evaluator to determine 
the applicable mortality table. Unless 
the court so directs or there is mutual 
assent, the evaluator must use Mortal- 
ity Table I. 


Calculation Procedure 

For Fact Pattern I, it is necessary to 
compute the current cost of the stream 
of monthly marital payments. This 
stream begins immediately. The fol- 
lowing must be calculated: The current 
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cost of a single premium immediate 
annuity. This annuity represents the 
marital portion of the monthly benefit. 

This cost is commonly termed “im- 
mediate annuity cost” or “immediate 
annuity rate.” This is the single sum 
required on the valuation date to pay 
for the stream of payments to be paid 
for the life expectancy of the employed 
spouse. To compute the cost (present 
cash value) of the monthly portion of 
this marital benefit, which is immedi- 
ately payable, look up the applicable 
PBGC set to find the applicable imme- 
diate annuity rate. Finding this rate 
is the first step in the calculation of 
present cash value. To complete this 
calculation, simply multiply the 
monthly martial benefit by the imme- 
diate annuity rate found in the set. The 
product of this calculation is the pre- 
sent cash value of the marital portion 
of the monthly annuity. 

Regarding Fact Pattern II, calcu- 
lation of the present cash value of the 
marital portion of the monthly benefit 
when payments do not begin until 
some future date is more complex. This 
circumstance requires recognition of 
time value of money. 

For this scenario, calculation of pre- 
sent cash value requires a determi- 
nation of the sum of money required 
on the appropriate valuation date that 
will grow to the sum required to pay 
the monthly stream of payments begin- 
ning at the indicated future date. 

The specifics of this somewhat de- 
tailed and extensive series of calcula- 
tions is beyond the scope of this article. 
The end result of this exercise is the 
present cash value of a future stream 
of payments. In addition to the com- 
plexities of the discounting aspect of 
this calculation, there is a need to 
recognize possible variations in mortal- 
ity and their impact on present cash 
value. 

For a detailed discussion of the full 
calculation procedure, please note that 
a practice aid by Mr. Troyan on the 
procedure to compute present cash 
value will be available in the Family 
Law Commentator, published by the 
Bar’s Family Law Section. 


Average Salary— 
Computation Procedure 

To compute the present cash value 
of a qualified defined benefit pension 
plan, it is necessary first to determine 
the pay of the employed spouse as of 
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the filing date. Accuracy is essential 
since failure to properly compute aver- 
age pay as it is to be used for the 
calculation of the marital portion of the 
benefit results in an incorrect conclu- 
sion regarding the marital benefit and 
present cash value. Generally “average 
pay” is an average of some specific 
number of years (See Part I in the 
February Bar Journal). 

What appears as an easy-to-apply 
definition can easily result in signifi- 
cantly different calculations of present 
cash value. For example (underlying 
assumptions not indicated): The attor- 
ney representing the nonemployed 
spouse presents an immediate offset 
evaluation indicating a marital monthly 
benefit of $1,872.92 and a present cash 
value of $119,879.40. These authors 
advise that compensation calculation 
is based on the actual pay of the 
employed spouse for the three years 
up to the filing date. 

The experienced attorney knows that 
actual pay is not necessarily the proper 
pay to use in an evaluation, and re- 
tains an expert who prepares an 
evaluation indicating a marital monthly 
benefit of $1,323.96 and a present cash 
value of $83,142.17. 

The gap between present cash value 
is significant, nevertheless, conflicting 
evaluations akin to the above can be 
quickly resolved when the following 
criteria are applied: 

1) The evaluation must be limited 
to pay which is counted for pension 
purposes by the plan when computing 
an individual’s benefit. In many cases 
pay for pension computation purposes 
is less than total pay. This plan docu- 
ment revealed that only basic pay is 
used in the calculation. Evaluator one 
improperly included overtime pay. 

2) Final average pay must be com- 
puted in strict compliance with the 
pension formula (as indicated in the 
plan document). Evaluator two used a 
three-year calendar average rather than 
a consecutive 36-month average as was 
called for in the plan document. 

Application of the suggested criteria 
resulted in a marital monthly benefit 
of $1,510.42 and a present cash value 
of $96,676.94. 


Accrued Benefit and 
the Present Cash Value 


There are a variety of methods that 
can be used to compute the marital 
portion of the employed spouse’s retire- 


ment benefit. Two general approaches 
are possible: 1) Accrued benefit as of 
the date of filing the petition for disso- 
lution of marriage; and 2) projected 
benefit as of the date of filing the 
petition for dissolution of marriage. 

¢ Calculation procedure under the ac- 
crued benefits method: 

Step I. Calculate that portion of the 
employed spouse’s total accrued benefit 
that was acquired between the date of 
marriage and the date of filing the 
petition for dissolution of marriage. 

Step II. Compute the present cash 
value of the Step I benefit as of the 
reference point (see Part I) by applica- 
tion of the rates and tables of the 
PBGC. 

* Calculation procedure under the pro- 
jected benefits method: 

Step I. Determine applicable com- 
pensation as of the filing date. 

Step II. Compute the total number 
of years the employed spouse was accu- 
mulating benefits and was married. 
Do not include any years in this total 
service when the employed spouse was 
not married. 

Step III Compiite the total years of 
credited service up to the reference 
point (assumed retirement age). 

Step IV. Divide Step II by Step III. 

Step V. Compute the benefit payable 
at the assumed retirement age based 
on compensation determined at Step I. 

Step VI. Multiply Step V by the 
quotient of Step IV. The product of this 
step is the marital portion of the bene- 
fit. 

Clearly, the accrued benefits method 
has the advantage of speed and sim- 
plicity. For collectively bargained and 
constant rates of accrual plans, there 
is no difference in either the benefit or 
present cash value between the two 
methods. There will be a difference 
when plans are “backloaded.” A back- 
loaded plan is one in which the greatest 
portion of the total retirement benefit 
is accumulated in the years closest to 
retirement. Backloaded plans will have 
different rates of accrual. For example: 

1) Benefits accrue at a rate of 1.5 
percent of final average compensation 
for the first five years of employment. 

2) Benefits accrue at a rate of 1.75 
percent of final average compensation 
for the next five years of employment. 

3) Benefits accrue at a rate of two 
percent of final average compensation 
thereafter, to a maximum of 80 percent 
of final average compensation. 


The present cash value of a benefit 
based on the above rates of accrual 
will generally be higher than calcula- 
tion of present cash value under the 
accrued benefit method. However, if 
the definition of the marital portion of 
the benefit is limited to that portion 
accrued up to the date of filing the 
petition for dissolution of marriage, 
then immediate offset evaluations are 
likely to be limited to the accrued 
benefits method. 


Conclusion 

Determination of the marital portion 
of an employed spouse’s benefit from a 
qualified defined benefit pension plan 
and the calculation of the present cash 
value of this benefit is a complex proce- 
dure. The nature and complexity of 
these benefits enhance the chance that 
those less skilled in the process will 
commit error. To assure equity and 
accuracy, it is suggested that an expert 
be retained to determine these benefits 
and compute their present cash value. 
qo 
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Rebellious Lawyering: 
One Chicano’s Vision of 
Progressive Law Practice 
by Gerald P. Lopez 

Reviewed by Nancy Wear 


Professor Lopez, a self-described Chi- 
cano, sets the tone for this book in the 
introduction, trashing his alma mater, 
Harvard, as “absolutely not the place 
where future lawyers could come to 
learn about Chicanos.” That’s like my 
complaining that my law schoo! did not 
teach me about women. I already knew 
about women; it was to learn about law 
that I went to law school. And it is the 
practice of law, not law school, that 
turns graduates into good lawyers. 
Still, few first-year law students would 
exhibit Professor Lopez’ apparent naiv- 
ete in overlooking the door-opening 
power of a Harvard degree. 

His thesis is that public interest law 
entails practicing in neighborhoods, 
uniting with community organizers to 
fight The Powerful (landlords, govern- 
ment bureaucracies, organized labor, 
employers, and others). Professor Lopez 
has two hypotheses: One must live in 
the neighborhood to be effective, and 
only civil practice is public interest 
law. Also, there is no room for govern- 
ment lawyers in Professor Lopez’ world. 
Further limits to his model are that 
only men and women of color, white 
women, and gay men can adequately 
represent “the subordinated” or “the 
disempowered,” as he describes the 
target clientele. 

Probably the richest lode in this 
over-long and essentially uninterest- 
ing book is the 43-page bibliography, 
which is full of books and articles with 
tempting titles (“The Alchemy of Race 
and Rights,” “Gringo Justice,” and “The 
Hand That Rocks the Cradle Writes a 
Book” are a random trio). Saul Alinsky, 
Kate Millett, and Jonathan Kozol are 
a few of the well-known names repre- 
sented, and students of this subject 
would probably recognize many more. 


BOOKS 


It is doubtlessly true that Professor 
Lopez has assembled an impressive 
survey of the literature in this area 
(including several articles of his own), 
but no connection between the bibli- 
ography and the book itself could be 
discerned. 

The major portion of the book con- 
sists of case histories of fictional law- 
yers’ experiences, described in lengthy 
detail: a nonprofit law office in transi- 
tion, a young [sic] lawyer in a small 
for-profit law firm, and a lay (?) lawyer 
at work. Professor Lopez’ point—that 
lawyers should work with their clients, 
making them part of the process—is 
not a difficult one to grasp, and I was 
left wondering why he had not written 
an article instead of a book. 

I found a certain irony in the author’s 
note: It characterized the book as a 
“brilliant study of the practice of public 
interest law” in which Professor Lopez 
argues that “progressive lawyering de- 
mands a rethinking of the practice of 
law, the needs of the community, and 
the relationship between the two.” His 
credibility as a defender of the down- 
trodden is undermined by his iden- 
tification as the Kenneth and Harle 
Montgomery Professor of Public Inter- 
est Law at that well-known ghetto/ 
barrio law school, Stanford. 

Rebellious Lawyering: One Chicano’s 
Vision of Progressive Law Practice (433 
pp.) is published by Westview Press, 
Inc., 5500 Central Avenue, Boulder, 
Colorado 80301-2847, and sells for 
$48.50 in hardcover, and $16.95 in 
paperback. 


Nancy Wear practices with the law 
offices of Essen & Essen, P.A., Miami, 
and is a member of The Florida Bar 
Journal Editorial Board. 


Jury Selection 
and Trial Dynamics 

West Publishing Company has pub- 
lished Bennett’s Guide to Jury Selection 
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and Trial Dynamics in Civil and Crimi- 
nal Litigation, a new two-volume work, 
which will help both experienced and 
novice litigators effectively select a 
jury—and conduct a trial. 

Cathy Bennett and _ Robert 
Hirschhorn provide attorneys with in- 
sight, skills, and strategy necessary for 
successful jury selection. Special em- 
phasis is placed on conducting effective 
voir dire by establishing an atmos- 
phere in which the jurors will express 
their honest thoughts and feelings, and 
how attorneys might use that informa- 
tion for the purpose of selection, chal- 
lenges for cause, and peremptory 
strikes. 

Bennett’s Guide to Jury Selection 
and Trial Dynamics in Civil and Crimi- 
nal Litigation also contains compre- 
hensive coverage of trial preparation 
and trial presentation. Included are 
the topics of selecting jury and trial 
consultants; conducting effective client 
interviews; handling trial publicity; 
depositions; and preparing clients for 
trial. The accompanying appendices 
volume contains over 700 pages of 
juror questionnaires, motions and check- 
lists—all keyed to the main text. 

For more information on Bennett’s 
Guide to Jury Selection and Trial Dy- 
namics in Civil and Criminal Litiga- 
tion, call West Publishing Company at 
1-800-328-9352. 


Have You Read A Good Book? 


Members of the Bar are encouraged 
to submit brief book reviews (approxi- 
mately 500 words) for publication. They 
should be related to law but may be 
practical, esoteric, entertaining or even 
fiction. Reviews should include the num- 
ber of pages, the publisher, cost if 
known, and publisher’s address. Send 
them to Editor, The Florida Bar Journal, 
650 Apalachee Parkway, Tallahassee 
32399-2300. Reviews will be published 
on a space-available basis. 


LAWYER SERVICES PAGES 


TRADEMARK 


& COPYRIGHT SEARCHES 


TRADEMARK — Supply word and/or 
design plus goods or services. 
SEARCH FEES: 
COMBINED SEARCH - $205* 
TRADEMARK OFFICE - $70* 
STATE TRADEMARKS - $75 
COMMON LAW - $65 
EXPANDED COMMON LAW - $115* 
DESIGNS - $95* per class minimum 
COPYRIGHT - $105* 
*plus photo copy cost. 


INTERNATIONAL SEARCHING 


DOCUMENT PREPARATION 
(for attorneys only - Applications, 
Section 8 & 15, Assignments, renewals.) 
RESEARCH - (Sec. - 10K’s, ICC, FCC, 
COURT RECORDS, CONGRESS) 
APPROVED. Our services meet 
standards set for us by a D.C. Court of 
Appeals Committee. 
Over 100 years total staff experience - 
not connected with the Federal 
Government. 


GOVERNMENT LIAISON SERVICES, INC. 
3030 Clarendon Blvd., Suite 209 
Arlington, VA 22201 
Phone: (703) 524-8200 
Fax: (703) 525-8451 
All major credit cards accepted 
TOLL FREE: 800-642-6564 
Since 1957 


PROFESSIONAL 
INVESTIGATIONS 


Video Surveillance 

- Activity Checks 

- Skip Tracing 

Asset Searches 

* Public Record Searches 
- Witness Location 

Statements 

- Background Checks 


All-Inclusive Flat-Rate Packages 
From $109.00 


CALL TOLL FREE 
1-800-486-2202 


CLAIMS VERIFICATION 
INCORPORATED 


15 Years of Professional Services 
Locations Throughout Florida, 
Georgia and Alabama. 

Fully Licensed & Insured. 


Corporate Headquarters: 
1191 East Newport Center Dr., Suite 212 
Deerfield Beach, FL 33442 


Credible. 


Medical Experts 


Florida physicians have more credibility with 
Florida juries. We have more than 900 Florida 
physicians who will review your malpractice 
case and, if it has merit, testify for you. 
Plaintiff or defense. 


Physicians for Quality 


1-800-284-3627 
THE ALTERNATIVE to typical referral services: 
we make full disclosure of our recruiting methods 
and finances! 
Satisfaction guaranteed or your money back! 


HEALTH CARE AUDITORS, INC. 


NN! 


HEALTH CARE AUDITORS, INC. 


MEDICAL/DENTAL MALPRACTICE EXPERTS 


* GRATIS MEDICAL TEAM PREVIEW OF YOUR CASE: An in depth evaluation to 


ascertain and define causation, liability and breaches in standards of care. 


* GRATIS CLINICAL CONFERENCES: We shall carefully take you step by step, through 
each case to insure that your clinical knowledge is commensurate with ours. We shall be brutally 
candid if case evidences no merit, or if causation is poor. 


* GRATIS CLINICAL REPRESENTATIVES TO YOUR OFFICE: Indepth reviews. 


* GRATIS, DETAILED, WRITTEN REPORTS: Should a case be unworthy of pursuit, 
and upon you directives, we shall be pleased to forward a detailed report. 


* HCAI Basic FEE is $275. You incur no costs until you choose to pursue the expert's work- 
up for his affidavit. No retired experts, no foreign experts, and no court worn experts. HCAI is not 
a simple referral service as we have provided litigation support for over 700 firms throughout the 
U.S. We have earned our reputation prudently, for both plantiff & defense. 


[ STAT STAT AFFIDAVIT SERVICE AVAILABLE j 


HCAI Medical Litigation Support Team Telephone (813) 579-8054 
Feather Sound Corporate Center Telecopier (813) 573-1333 


2 Corporate Center Drive: Suite 520 ; 
ye yi lls. 
Clearwater, Florida 34622 We are pleased to receive your calls 
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EXPERT WITNESSES 


<»Economics <> Vocational » Medical <> 
Wrongful Terminatione Business Valuationse Lost Profits 
Personal InjuryeWrongful Deathe Lifetime Cost of Care 
Vocational Assessmente Medical Malpractice 
Environmentale Commercial 


Research & Planning Consultants, Inc. 
(405) 360-7675 (800) 580-4567 
Austin/Dallas/Houston/Oklahoma City/El Paso/San Antonio 


Here to serve you.... 


Suppliers to the legal profession whose advertisements 
appear in this issue of the Journal not only help 
underwrite the costs of this publication but are ready to 
supply lawyers with their practice and personal needs. 


When you need a product or service, consult these 
companies and individuals first. 


ADVERTISERS INDEX 


Abacus Data Systems, Inc. 15 The Limited Liability Company 34 
James G. Atkins & Assoc., P.A., CPA 40 = Martindale-Hubbell 11, 13. 
Attorneys’ Title Insurance Fund, Inc. 1,35 Mediation Consultants, Inc. 29 
Blackstone Legal Supplies, Inc. 20  Midstate Legal Supply Corp. 45, 54, 60 
CFMS, Inc. 31 National Continuing Legal Education 37 
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Corpex Banknote Company, Inc. 23 Professional Management Support, Inc. 55 
Corporation Information Services 3rd Cover Promethus Books 9 
Coutts & Co. 7 Research & Planning Consultants, Inc. 76 
Crane & Company, Inc. 23 Don Russo, P.A. 43 
Empire 2 Shafer Land Sales 27 
Fogel & Associates, Inc. 26 =Specialty Software 76 
Government Liaison Services, Inc. 75 Sun Bank of Florida, Inc. 2nd Cover 
Health Care Auditors, Inc. 75 Thomson Electronic Publishing 33 
Hildebrandt, Inc. 21 + Transmedia, Inc. 39 
Hopping Boyd Green & Sams 43 UCC Filing & Search Services, Inc. 28, 49 
Inter-City Testing & Consulting Corp. 76 Wagner Hohns Inglis, Inc. 53 
International Genealogical Search, Inc. 62 West Publishing Company 4th Cover 
Kemp & Associates (Missing Heirs) 36 Wilmer Service Line 5 


LAWYER SERVICES PAGES 


BANKRUPTCY 
SOFTWARE 
With New Forms 
Option 


Court Approval Guaranteed 


* Computer Counsel Seal awarded by 
Law Office Automation Center, 
independent testers of legal software. 


Call (313) 398-9930 
for test report, 
references and 

demo disk 
SPECIALTY SOFTWARE 


Box 7026 * Huntington Woods, MI 48070 


TECHNICAL & MEDICAL 
EXPERT SERVICES 


Engineering (all areas); Negligence; Accident re- 
construction; Products liability; Biomedical injury 
analysis; Metallurgy & fracture analysis; Athletics 
& sports safety; Criminalistics; Medical, dental 
and podiatry malpractice. Brochure. Medical & 
dental doctors in addition to technical experts on 
staff and available to consult and testify in all 
courts. Full range of laboratory services. 


INTER-CITY TESTING & 
CONSULTING CORPORATION 


(305) 537-1442 
Executive Offices: 

167 Willis Avenue 
Mineola, N.Y. 11501 
(516) 747-8400 
Out of NYS (800) 822-1515 


Searching 


for 


Software... ? 


Consult the 

Legal Software Directory 
of your 

Florida Bar 

Journal directory. 
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of fictitious name registration 
you need give CIS call. 


CIS has made fictitious name network and will place your fictitious 
registration an easy affair. , name notice in any of the 67 counties. 
It’s as easy as signing your name. With our exclusive tickler file we will 
Since January 1, 1991 the State of a notify you in five years when it’s time 
Florida requires all fictitious names to be | to renew and what is required. 
registered and recorded with the Secretary All we need is your John Hancock. 
of State’s office. For answers to your fictitious name 
Our Fictitious Name Division will CORPORATION questions, drop us a line or call us toll 
assist you in preparing and recording INFORMATION free at 1-800-342-8086. 
your completed application. We have SERVICES; INC Let CIS register your fictitious name. 
established a statewide publishing 


Fictitious Name Division # 1201 Hays Street # Tallahassee, Florida 32301 


Affiliated with Corporation Service Company 
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Finding the precise case law you 
need has never been faster, easier, or 
more natural. 

All because of an amazing technologi- 
cal breakthrough aptly named WIN™ for 
“Westlaw is Natural” It’s an entirely new, 
natural language method of computer 
research available exclusively from WESTLAW. 

Simply enter your issue in plain 
English and WESTLAW does the rest.With 
results that are remarkably thorough 
and dependable. 

WIN is the perfect choice for the new 


or occasional researcher. 
But, even experts who want to go the 


extra mile will find that WIN can retrieve 


cases that most Boolean queries miss* 


With WIN, there’s no computer lan- 


guage to learn. No need to enter 


“Results may vary with 
the composition quality 
of the query. 


root expanders, proximity connectors, 
or the other items required by other com- 
puter research services. 

Just write naturally. 

WIN makes WESTLAW the natural 
choice because it’s the only CALR service 
that offers a choice. 

Boolean searching for those who 
perform computer research every day. 

And easy-to-use WIN searching on 
WESTLAW for everyone else. 


WESTLAW TAKES 
THE Wraps OFF 
A REVOLUTIONARY 
New LEGAL 
RESEARCH 
METHOD THAT 
UNDERSTANDS 
ENGLISH. 


UNTIL NOW THIS IS THE ONLY LANGUAGE 
You COULD USE To Compose A CASE 
LAW WORD SEARCH REQUEST ONLINE. 


(government or military) w/50 warn*** 
w/50 (soldier or sailor or 
service member or service-man or 
serviceman) w/50 radiation 
IT’s CALLED BOOLEAN. 


THIS IS THE LANGUAGE YOU NOW HAVE 
THE CHOICE OF USING FOR THE SAME 
RESEARCH ON WESTLAW. 

What is the government’s 
obligation to warn military personnel 
of the dangers of past exposure 
to radiation? 

CALLED ENGLISH. 


Now that it’s no longer under wraps, 
call to lear more about how easy and 
effective your case law research can be 
with the amazing new WIN method now 
available exclusively from WESTLAW. 
Toll-free 1-800-688-6363. 


| WESTLAW 
More ways to win 


© 1992 WEST PUBLISHING COMPANY 
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